. 
PARLIAMENT 
| Reſolved and Adjudged, "© 
5 


Petitions, and of Error. 


3 | 
By Sir BARTHOLOMEW SHOWER, K. 2 


The Third Cdition, Newly Reviſed and carefully Corrected, with 
many Additional Notes and References; and Two Tables; Fhe 
Firſt of the Names of the Caſes; And the Second of the Mat-“ | 
ter under General Heads, 7 1 


Quidquid ſum Ego, quamvis 
Infra Lucili cenſum ingeniumq; tamen me 

Cum Magnis vixiſſe, invita 1 uſq; 
Invidia ; 


In the SAVOY: 


Printed by E. and R. Nu rr, and R. Gree (Aſſigns of 
Edward Sayer, Eſq;) for Henry Lintot. MDCC XL. 


= a > Poms, - oof 2 — — mY — r — * Ho — — — IE — "_ — wet a. a te ro — — — - - — x + — dra. — 


N 


00 0. eee r Ann Er + 
— — - v — . 


r 33 „ Oo 


2 . 
. 
* 
. 
* 
- 
- 
* 
* 
* 
* 
. 
* 
de 
2 - * 
. 
— 
* 
* 
— 
. 
- 
- 
* 


— 


— pP 7], ... 


— 


* 


wage 22 om 


1 1 


— hg terns 


n 


po wo # * 


. —Vur)̃]⁰ —ĩu ! a 


« 
* 

7 

og 

* 

— 4 

* 1 

on * 


* 


” 
* 
* 
* 
. 
5 f 


o 
d 

* 
o 


* 1 * 
* 
5 
— 
. 
* 
: 
F 
* 
* 
* A $ 
" 
ar 
" 
* 
** 
} 
1 
. 
4 
- 
5 
8 
WY 


ö "ny n r ae at <tr 
. eee > 


” 


yy —— — „ oa Ae or oo 


* 


+ 
72 
Py] 
« 2 
- 
+ 
* 
8 
% . 
* 
o N 
a 
* * 
* * 
- 
* 
ons  * 
* 
5 
þ 
F 
* * 
3 
- 4 O 
7 4 
* 
* 
. 
* 
>. 
* * | 
6 * 
4 
* * 
* 
1 " 2 
* 
6 0 
s Tx hs 
2 # 
ft * 5 
* 
- 
© 
_- 
1 
A 
"Xs 
* + 
W- het Fo © ** 73 
* E 1 "Re 


„ 


2 


—— — „ 2 — ——— mW > 


5 


# 


att 


* 4 


* 
K 
1 


* 


. n 
K 


- 


e 


"> 


ng 


* _ 
* 
Fi 
Code 
—_ 
* 
* 


po 


=Y 


„ ede hu e | 


| 
g 
! 


n 
— 


Pe 


Fg 


- Fend r oh - be 


«ou 


_—_— — — —  — — „ r 


* 

1 
n 

? - 


VA eee eee res Watt), 


# 
"ef 5 


. 
+ 
[ 
1 
1 
— 
1 
o 
5 
— ach * 


— — 


* 4 


— 


K 4 
„e er A rs _————_— — _ 


2 * 


we 2 
i 
1 
I 
* 
— 1 
> 
* 
. 
. 
b . 
= 
. — 7. 
* 
8 
- 
ths 
"+ * 
2 
* 
4 
= 
£ * 
4 Dd 


LF 


00 b letion of Caſes adjudget in 5 

ment having been Jet publiſhed, a Preface 
own Neceſſary to beſpeak the Reception 

of that which is now preſented to the World, 


To 3 or excuſe the C lar, zoill not per- 
haps be a Method to introduce it moſt, to Adwan- 
tage: What may be ſpoken in Favour of his Diligence 
or Capacity, will be cenſured Vain; and if any Ex- 
cuſe be offered for his Inability to have done it better, 
ſome will be ready to take him at his Word, and think 


% 


Hand. een 


Mhatewer the * js, there needs no ' Apology 
to be made for the Nature or Deſjon of the 
Work it ſelf; for the Subject Matter will be Uſe- 
ful and entertaining to all Ranks of En gliſkmen, 
ro whom Books are ſo; that is, to all ſuch as 
underſtand and love Literature. 


4 | Here 


; — 1 
8 5 = 
* 
— Jo iti. hf 
- 


He is our  Munici pal Law, and the Reaſon f 
it, Equity and the Law of Nations interſperſed ; 
| here is the Manner of Afrgui ng, and the Lan- 
guage of the Bam bri efly toucht ; here are the Forms 
o Proceedings ſometimes mentioned, but then again 
thoſe Forms are — 9 the . aud Eter- 
nal Fog of» 7 fe ice. F | 1 N a © C ; T 
1 4 Bj 4 1 Pl an. lr Werd hired @. | 

you may be acquainted. in ſome Meaſure with the 
Rights of the Peers, and their Incapacity to alien 

00 Page 12- ſuch their Rights; (b) with the Nature of. Slander, © 
and ' ſome Rules, concerning it; (6): the PR, 15 E * 


(c) Page 15. ere 


ry in effet of Penalties and Coffs.” 


* . * 
* . ; * 
* 8 


a 3 


(Page 18. a The Lato of Abe in the che if pott 


P. ge 20 Loſſes at Sea ; () the Circumſtances upon which Re- 
lief may be had in Equity againſt Lev or unrea- 
H Page +>. ſonable Agreements 3 ; Cf) the 'Conftru F Wills 
to Charitable Uſes, where the Eſtate i as is 
greater in Value, than the particular Bequeſts amount 


C0 Page 24 unto ; (C0 the Power of a Council of State fo com- 


nit; with. Variety of Matter concerning Pleading 3 ;. 
and mY Plantations belonging to England; and the 
Privileges and Birthrights of the Engliſh Subject 


2 the Common Lach and bot | far that Law ex- 


* 1 


3 
3 1 


( by The Nathre of Colleges, Hoſpitals," : ak - 
ther Eleemoſynary Foundations, and the Authority and 
; Power of V. ift ftors, and the Methods of their Pro- 
(i) Pape -— 1 £81 the Court of my or Honor 


( Page 35. 
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the Extent and Boundaries of its Furiſdiction, before 
whom held, and when and in what Caſes a Probibi. 
tion lies to it; (a) the Potber of Lords of Copyhold © ee 51 
Manors to refuſe Petitioits for the Reverſal of Re- 

eoveries in their Courts, and the Judgment of Equity 
upon ſuch Occaſions ; (b) | the : Right of ; Dower 8 and® Page 69. 
the Efficacy of a Term attending the Inheritance to 
prevent its Enjoyment, and the Opinion of Equity 


«434.45 
\ 


(e) The Preference of an Onutlawry upon meſut o rr. 
Proceſs to a fudgment not extended, : and RK 
Hiſe and Reaſon of the Praiſe of the Court of Ex- 5 
chequer in that Caſe ; (d) the Conſideration which ad Pu 16 
Court of Equity ought to have of Bonds, Bills or 

Promiſes made or given upon Condition or Con- 

 ſpderation of promoting and procuring Matches. 


(e) The Dependency which Ireland hath upon Eng: (0 Page 78 
land, and her Subordination to it, and the Authority 

of the Houſe of Peers in This, over the Pro- 

ceedings in the Chancery of that Kingdom ; (F) HE. 

the Opinion of Equity upon Conditional Limitations, 

and what will be a Performance of ſuch Conditions, 


diate Time, &. e 


(Z) The Qualification requiſite in a Preſentee () page us. 
to a Benefice, and the Power of the Ordinary to 
_ refuſe for Defect of Knowledge, and how that De- 

fect is to be tried ; ( h) the Conſtruction of Lato) rige 104. 
upon a Deed leading the Uſes. of a Fine of the 
Wife's Land to the Heirs of the Husband's Body, 
© _” 


e READER. 2 


"TY before the Wife ; ( a) 
the Right of the 1 22 Blood, in the Diſtribution 
(Page 111. of” ant Inteſtate's ; ate, and unto what Share ; () the 
Right of nomipating to the O Office of” Chief Clerk 
for inrolling of Pleas in B. R. and to whom it belongs ; 
@Ia. (c) the Nature of a Bill of Exceptians, ani 
15 Proceedings rhereupon, and in what Caſes. the 


fame may be refuſe ed, and if. any Authority 
in the Lords over the e Tudges in Caſe of Juch Re. 


uſal. 


Page 127. (d) The Puniſhment of of Trea 92 6 the Engliſh 
Laws, and the Form 1 Judgments in that Caſe; ; 
(Page 137 (e) the Nature of Contin ent Limitations after a 
Fee, and i f they may be allowed upon Contingencies 
to happen at any Time after the Deceaſe of Perſons 
HPagerao. then in Being; (F) the Manner of declaring the 
Page 146. Lſes of a Fine; and by rohat Deed or Writing ; (g) 
the Nature of. Wills, and of the Rewocations of them, 
and if a Will, whereof the Contents are unknown, 
(b) Page 1 50- may revoke a former; ( h) the Efficacy of the Ads 
of one that is Non compos mentis; and if, and how 
G Page 154 far void (i) what Deeds altering i the Eſtate of « 
Te eftator ſhall ; revoke a ſelemm Mill. 8 


* (eh vage 108. the Baba —— 


\ 


(Page 138. (E) The Nature of the Office * a C lerk of the 
Peace, by whom grantable, and for what Intereſt, 

O Page 164. and how removeable ; (I) the Prerogative of Pre- 
ſenting fo Benefices made void by Promotion, and if 
ſuch Prerogative be ſerved or fulfilled by a Com. 
mendam ; ; and whether it can operate upon a new 

(mYPage 186, Created Pariſh or Rector ; (in) the formal Reaſon 


and E ſence of Treaſon, and wherein it conſt, Fs, 
2 


To 2 Reader 


2 her is neceſſary to be alledged in Na 
ments for. that Offence 3 (a) the Right of Tithes rige 194 
for Herbage, or Agiſment of Cattle grasen 
and fed for Sale, ny for merſy iiſed to the | 
Plough. 


! 


il b) The 0 1 4 . oy © i (% Page 194. 
F rance, and by what Meaſures a Judgment 'ought 
to be made of the, Meaning of Phraſes uſed. by 
ſach Perſons in that Language, upon ſuch an Oc- 
caſian ; (c) the Conſtruction of the Word Share ( page 201. 
in a Wi concerning the New-River r Mater; (4) Page 199. 
the Force or Validity of a Grant or "Aſſignment of 
Land ( in which the Grantor . had. a very long 
Term) to hold fr rom and a ft, ter the Grantor s Deceaſe ; 
(e) the Title of Knight, if, and how, Part of the ( Page ai. 
Name, and what Allegations. in.a Count in a 
Quare Impedit are not needful to = anſtbered to, 
and what may be traverſed, and. what Grants of 
the Crown ſhall be good 8 ſome, and 
what Miſrecitals. 


Jheſe and many other Son worthy of 
moſt Mens Notice, are here debated; and it may 
reafonably be ſuppoſed, that none will be Enemies 
to the Deſign and Publication, but thoſe who miſe 
like the ſmall Remainders we hade left us, of the 
Ariſtacratical Part of our Government : The Gen- 
tlemen who do ſo, muſt be unacquainted with the 
Grecian and Roman Story, as well as with our own, 
or elſe have read it but ſuperficially ; for even 
the moſt perfect of the Grecian Common-wealths 


were ſomerohat Ariſtocratical. That, which may be 
Called 


'To the READER. : 


called ſurh, is Sparta, ꝛohich, though it had ome 
Laws. we cannot account for, Het during ſeveral 
Centuries | it maintained its own Liberty,” | and 7 


ſited its Neighbours to preſerve theirs. 


And notws thfanding Some Men may. think #1 
contrary, Democracy was not "the only Fawourite 
Model of the Ancient Legiſlators. . The wiſe So- 
lon, who founded that Popular Government of A. 
thens, was not ſo fond of his own Frame, as to 
recommend it to other Places, though he believed 
that it ſuited bet with the Infirmities of the 
People: And even in Rome, before She acquired 
any great Reputation,” there was a Senate ; under 
Kings it had one; nor doth it appear that a Senate 
was adjudged "Uſeleſs, when it became and was 
called a Common-wealth. And as ſoon as the 
Senate loſt its © Authority, a Tyranny was ſet 
up : This may be called their Ariſtocratical Part; 
and whoſoever reads the Lives of thoſe Roman 
Morthies, Cato Uticenſis, &c. that nobly attempt- 
ed to defend the Liberties of their Country, 


will find, That it was for the Upholding the 


ans that they conteſted, Fn 
and died. 


[Machieval AY in his Diſcourſes upon the 
Decades of Titus Livius, has ſtrained almoſt eVE- 
ry Thing in Favour of Democracy, and with 
extream Art and Labour hath Illuſtrated a Po- 
pulur State, and made Rome the Example of it; 
and yet even in thoſe Diſcourſes, he ſometimes ſhewws 
the Neceſſi ty of an Ariſtocratical Mixture, to make 


4 a juſt 
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| Nay, Algernoon Sidney himſelf, that famous Af 
fertor of Liberty, doth almoſt every where prefer 
the Ariftocracy ; and he was co firmed in that 
Sentiment by the Views he had taken of former 
and preſent Governments, and by. the Knowledge 
he had of whas formerly was our own Conftitu- 
tion, till Henry the Seventh's Reign: For that 
Prince (as the Lord Bacon rightly obſerwes) was 
rather cunning in relation to his own Times, than 
a Perſon that had a full Proſpect of what wont 
afterwards be the Conſuquence of his Meafures, 
or that had a due regard 10 Poſterity : N 
Man can wiſh, that the Houſe of Lords fpould 
be made Cyphers ; if they could once again be 
made the Natural Balance between the King and 
People. . F 


There drop, even from Ile, Sidneys Pen, Ex. 
preſſons enough to prove, that a juſt Compoſition 
of the three Powers, Monarchical, Ariſtocratical, 
and Democratical, would hade been reckoned even 
by him an equal Government. —"— © 


Such a Mixture evo our Government was ; 
and though ſome, perhaps out of mere Jenorance, 
have diſputed the Democratical, and others the 
Monarchical Part of our Conſtitution ; yer no Body 
ever to this Day could pretend, that our B arons, 
zhoſe Majores Regni, had not originally a Share 
both in the Legiſlature and Adminiſtration within 

b this 


2 e 


To he: READER. 


* 3 


this Kingdom. .: 5 The, Fatt ts, not neceſſary. 70 be 


n 


proved, becauſe tis not denied; and the Reaſonable- 
"je 17 it is W 
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There, is. no, Occaſſun to. eee A foo. 


% * - — 1 


£ what their Anceſtors. did in procuring of Magna 


7a 


Charta (which: the. judicious and indefatigable An. 


tiquary Sir Henry Spelman. ſaith, ..was only an Aſ- 


certainment or Recompilement of our Old Laws) 


ww would be. of. Palit un to. have a 


juſt State 5 the true Powers of the Houſe of 


Lords in their Judicial and Legiſlative Capacities, 
according to. the true Engliſh Conſtitution; that 
doe might be. familijarized- to the almoſt antiqua- 
ted Notions of the - Ariftocratical Part of our 
Government ; and ſo may neither be over-run 
with the Schemes of Abſolute Menarchy-Men, who 
would have all Judicial Power, even the Der- 
nier Reſort, lodged in the Crown, or in Delegates 
appointed by it, and not in the Parliament; nor be 
crumbled into the D Diforders which muſt follaw 
the Notions of theſe who aim at a. Pure Democracy. 


to 1 an Exact Diſurk upon this 
Head, would require more Lines than can become 
a Preface : The Reader therefore muſt not here 
expect an Account of the Growth and Decays of 
their Power, and the true Reaſons of Each ; and 

the Regulations or Reſtrictions that will be need- 
ful, if they ever happen in any Degree to be re- 
ſtored to the Preheminence and Authorities, which 


ih Aud enjoyed among us. 
2 It 


To the READER. 


It is enough for the preſent to ſay, That all 
the Meaſures taken and uſed in the Exerciſe of 
their fudicature are obſerved without Doors, 
eſpecially by the Perſons concerned, their Relations 
and Friends That the Errors in ſuch Exerciſe 
(if any) are only to be corrected by themſelves, 
and no ways proper or fit to be ſuggeſted by any 
private Perſon, much leſs to be publiſhed | in Print. 


However, it may be hoped, that 'heſ Reports 
may probably convince the young Nobles of this 
Realm, and ul who are imployed in and about 
their Education, that ſome general Knowledge of the 
Laws of England, and ſome Acquaintance with 
Hiſtory and other Learning, cannot be unworthy 
the Ambition of every Nobleman's Son, who has 
any Hopes to fit as Judge in that Auguſt Aſſem- 
bly ; where the niceſt of Queſtions, in Caſes of 
the greateſt Conſequence, and between the greateſt of 
Subjects, and many Times between the King and his 
People, do frequently come under Conſideration. 


And theſe Papers may likewiſe remember them, 
what juſt Liberty of Arguing and Debating hath 
been allowed to Counſel, and with what Candour 
and Patience they have been heard, even in the 
moſt tender Points As alſo ſhew them what Reſo- 
lutions were taken upon thoſe Debates and Arguments, 
that the Law may be conſiſtent with it ſelf, and re- 
main (as it is) a certain Rule of doing Right. 


- - - - Ornari Res ipſa negat - - - - 


Dominus 


B L E 


OF THE 


Names of the Caſes. 


Rnold verſus the ww General and obnſon and Bed- 


it 


ford. | Page 22 

' Bridgman verſus Holt. DER 111 

Briggs verſus Clark. 110 

Davis verſus Speed. I 
Dolphin & L verſ Us Haynes: 


Dutton verſus Howell & af, Executors of Sir Sohn Witham. Y 
Duvall verſus Price. 


Duvall & L verſus Ti 2 | a f 
Eaſt mond, Executor of Eaſtmond, and A verſus Sands. 192 
Exeter (Biſhop of ) verſus Hele: 88 
Foubert verſus de Creſſeron. | 194 
Fox verſus Harcourt. — 
Governor and ante, &c. verſus Biſhop of Derry. 78 
Hall, Executor of Thynne, verſus Potter. 76 


Hungerford and Hill, Executors of Baſſet, verſus n 7. 1 - 
; Jermin & U verſus Orchard. e 


The King verſus Baden. 72 
© The 
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"The T a» of the . — "of the "Caſes. - 


7 he King verſus Cheſter (Biſhop of) and Pierſe. Page 213 212 


verſus D. Purbeck. I 

verſus Tucker. 186 

verſus Walcott, 127 

| Leach & al verſus Thompſon Leher of Leach. 150 

Lincoln ( Earl of ) verſus Roll & al. 154 
Lloyd & ux Ga verſus Carecw.- 137 

London (Biſhop of ) and Dr. Birch verſus N Gemeral, 164 

Morley verſus Foner. * 140 
Oldis verſus Donmille. i . 58 

Philips verſus Buy. 35 

Radnor (Counteſs) verſus Vandebendy & al. 69 


Sheppard G al verſus Ilright & al. | i 
Smith & Us' verſus Dean and Chapter of St. Paul's and Rug 


Swayne verſus Fawkner and Lane, &c. => 
Warner verſus North. GS 3 110 
Watts & al verſus Crooke. 1 
Whitfield & ux & al verſus Paylor & u G a. | 20 
Mood, alias Cranmer, verſus Southampton (Duke). 1 
Mood, alias Granmer, verſus Webb. 87 
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'PON a Petition, the Queſtion was in the Houſe of peerage 
Lords, Whether the Dignity. of a Viſcount could be alk. 509, 
ſurrendred to the King by a Fine ? And it was argued 
— art the Bar by three Counſel: for the Petitioner, and 
by the Attorney General for the King. It was urged on : Behalf: 


of the Petitioner) That a Dignity cannot be ſurrendred to the 
Crown; and that for theſe Reaſons: F 


_ £% 


1. It is & Perfonal Dignity annexed to the Blood, and ſo inſe- Argument for 
parable and immoveable, (See Ratcliff's Caſe 3 Rep. Rutlanid's\the Srv nt 
Caſe 6 Rep. 5 3.) that it cannot be either transferred to any. other! age cannot 
Perſon, or ſurrendered to the Crown; it can neither move forward be ſurren - 
| nor backward, but only downward. to Poſterity; and nothing deu 
but a Deficiency or a Corruption of the Blood can hinder the may be for- 
Deſcent, as if the Anceſtor be attainted of Treaſon or Felony, fired, and 

Gb. For in that Caſc, the Heir conveying no Inheritable Blood 
Cannot make any Claim to that which is annexed to the Inherit- 

able Blood: And beſides, there is a tacit Condition of Forfei- 

ture annexed to thoſe Dignities, by the Breach of which Condi- 

tion the Dignity is determined; but by the Act of the Party there 

can be no Determination of it, unleſs there be an Attainder 

which corrupts the Blood. And he took a Difference between 

ancient Honours and Dignities which were Feodary and Officiary, Honours 

(as Earl Marſhal of England) which have a Relation to an Ol- ed It ins 

fice or Land, for ſuch are Transferrable over, and ſuch Dignities. . 

as are only Per ſonal, Inherent in the Blood, and only ſavour qui 

of the Realty, of which no Fine can be levied, as 'tis of an 

Annuity to a Man and his Heirs, no Fine can be levied. : 


- 4 


2. A Dignity was neither ſubje& to a Condition at the Com- A Dignity 
mon Law, nor intailable by the Statute de Donis, &c. nor barra- net within 
ble by the Statute of Fines : Indeed in Nevils Cale, ſomethin rs 5 
which ſavours of the contrary Opinion is ſaid ; but the Queſtion nor Statute 


there was, Whether 'twas forteitable by Treaſon > And therefore t Funes. 
the preſent Queſtion is very foreign to the Matter there debated. 
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A Dignity differs from other Inheritances, being an Honour Per- 
ſonal affixed to the Blood, cannot be forfeited by a Non-per- 
formance of a Condition, except that tacit Condition in Law, 
and conſequently cannot be intailed ; and tho' the 'Title of a 
Viſcount be of a Place, yet it is only Titular, for it is often 
taken from the Surnames of Families, 


The Publick 3. The Title of Viſcount, &c. is not ſo much a private Inte- 

10 ile Pac reſt as a publick Right, for Peers are born Counſellors of State, 

age. and one Part of a Senatory Body, and therefore cannot be re- 
nounced without the Conſent of all thoſe who have intereſt in 
it; they cannot, without the Conſent of the whole Body, where- 
of they are ſo conſiderable Members, cut themſelves off from 
the Body; and ſo the Objection of quilibet poteſt Juri ſuo renun- 
tiare is eaſily anſwered. 


Twas further argued on the ſame ſide, That 


Whether « 1. An Honour goes not according to the Rules of the Com- 


Peerage is mon Law, nor is it governable by them, it is not therefore perti- 
governable nent to argue from thoſe Rules which hold in Caſes of other In- 


by the ordi- CE . 
nary Rules heritances; for a Dignity deſcends to the Half. blood; there is no 


of Law con- Coparcenerſhip of it, but the Eldeſt takes the whole; a Fee-fim- 
pero ng =” ple will go to a Noble-man without the word (Heirs). 1 Inſt. 27. 
It differs from Eſtates in Land in the Intrinſick Matter, as well as 
the Manner of the Limitation, becauſe it is given for two Rea- 
ſons, for Counſel and Defence; and it is a Civil Intereſt, appoint- 
ed by the Civil Conſtitution of the Realm, which goes with the 
Blood, and is inherent in the Blood, infomuch that it is agreed on 
all Hands, that it can't be transferred to a Stranger; and till Ne- 
vis Caſe, twas doubted whether forfeitable for Treaſon; if a 
Lord die, his Son ſhall be introduced without the Ceremony uſu- 
al at the firſt Creation ; a Peer's eldeſt Son, and all Minors, fit 
behind the Chair of State, to prepare them for the Sitting in the 
Houſe as Members, and becauſe they have ſome Title to the Ho- 
nour they are called Nobiles Nuti, for the firſt time they fetch 
breath they have Nobility in them : So that he, that Surrenders by 
Fine, muſt not only extinguiſh his Eſtate in the Honour, but alſo 
the Nobility of his Blood. 


The Peers 2. Every Lord is not only a Lord for himſelf, but alſo hath a 
7 gn ag Right of Peerage, and is a Peer of the Realm, and therefore a 
"ther Peer for every one of the Houſe, and therefore hath the Privi- 
lege to demand his Writ Ex debito Fuftitiz, and is to be tried by 
his Peers in Capital Crimes ; and that appears farther from a Mat- 
ter which happened in this Houſe, 16 Car. 2. 'Fhere was an Order 
mentioning the Biſhops to be Lords of Parliament, not Peers; 
at which the Lords wondering, ordered a Committee to examine 
the Reaſon of it; which proves that Lord is not ſo high nor inclu- 
five as Peers: So that if the Fine have any Operation, it takes 
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and Viſcount Purbeck, . 


away not only his Right, but alſo the Right of the Houſe of 

z. The Trial of Baron or no Baron upon Iſſue in any Court of 
Judicature is by the Records of Parliament; but if a Fine may 
be levied in the Common: Pibas, the Trial is drawn ad aliud Exa- 


Peerage how 


triable. 


men, and muſt then be by the Records of that Court. The Clerk 


of the Parliament always certifies if he be a Baron, becauſe he 
hath the Record before him ; but he cannot certify he is no Baron, 
becauſe he hath not the Record thereof before him. 


4. No Fine can be levied of a thing Perſonal, as an Annuity to 
a Man and his (Heirs,) but a Dignity is a thing Perſonal; and fo 
he took notice of the Difference betwixt the Honours of Pecrage, 
which are Perſona], and the Honours that are Feodary and Offi- 
ciary, which have Reference to an Office or Land, 


5. He did argue ab inconvenienti, that this Opinion can be no 
Inconveniency to the Crown ; but the contrary makes Nobility 
a mere Pageantry, by putting it into the Hands of a weak and an- 
gry Father, to diſpoſſeſs an hopeful Son of that which is his Birth- 


right. The Titles of ZB/quire and Gentleman ate drowned in the 
greater Dignity of that of a Peer, and when the greater are gone, 


the other muſt go with it: And then from being a Nobleman to 


Things Per- 
ſonal do not 
paſs by Fine. 


Honours 


Feodary and 
Officiary. 


Argumen- 
tum ab in- 
y convenienti. 


day, he and the reſt of his Family muſt be below all Nobility, and 


be called Tewomarn or Goodman Villers to morrow, which may bring 


| ane; Confuſion to a Noble Family. and all its Relatives; and 


arely this Houſe will not put ſuch a publick Diſreſpect on ſuch a 


which was moſt relied upon, was a Reſolution of this Houſe in 
Stafford's Caſe Anno 1640. which no Man without Indecency can 
queſtion ; it paſſed not ſ#b ſilentio or obiter, but upon Debate; 
neither could it be any way invalid upon Account of the Times, 
for it was in the Infancy of that Parliament, and that wherein a 
Peer's Caſe, who fits now in this Houſe, was judicially before 
them; and therefore there is no Reaſon to ſhake that Judgment 
more than any other Judgment of that Time. My Lord Coke in 
his 4 Iuſt. Chapt. of Ireland, is of Opinion that Honours cannot 
be extinguiſhed but by Act of Parliament. Then as to the Prece- 
dents that have been urged on the other fide, there are none di- 
realy to the Point; for as to Nevil's Caſe, there are very few 
Caſes cited there aright, and arc not to be look'd upon as Law. 


Family, by agreeing to ſo unjuſt an Act of one Man. And that 


Precedents 
anſwered. 


The Caſe of my Lord of Northumberland in 3 & 4 Phil. & Mar. 


was by way of Creation, and ſo was the Cafe of Dndley. And 
Dugdale in his Baronage of England, pag. 270. gives an Account 
of it; and the reſt of the Precedents are above Two hundred 
Years old, which paſſed ſab ſilentio, and are not to be vouched un- 
leſs they were diſputed. The firſt is Bigod's, who in the Time of 
Edio. 1. ſurrendered the Honour of Earl Marſhal of England to 
the King, who granted it to him in Tail: This Honour is Of- 
ficiary, and therefore nothing to the Purpoſe ; and the Surrender 
| was 
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| was made thro Fear. Valſingham 95.. The next is the Earl of 
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Pembroke's Caſe, who in 8 Edw. 4. was made Earl in Tail, and 
by this he had the Grant of the Town of Haverfordeeſt ; the King 
afterwards inclining to dignify his Son with that Title, procured © 
him to ſurrender by Deed, and beſtowed on him another Title, 
and gave a greater Eſtate, and an ancienter Honour. Here was 
an Eſtate Tail ſurrendered. by Deed ; it might work a kind of Diſ- 
continuance, but no legal effectual Surrender. And for the Caſe 
of Ch. Brandon, who in the Time of H. 8. was created Viſcount 
Liſle, afterwards he ſurrendered that, and got a Dukedom; now 
no Man ever queſtioned the Effieacy of this 33 for he him- 
ſelf had no Reaſon to queſtion it, for 'twas'tohis Advantage; and 
none other could queſtion it, for he died without Iſſue, and his 
Honour with him: And ſo in the Caſe!of my Lord Stafford, he 
ſurrendered, and got a new Honour. So that it appeared all theſe 
Caſes. were either Honours referring to Offices and Lands, or elſe 
ſuch as were for the re-granting of greater Dignities, which they 


$ -1\ 


had no Reaſon to queſtion, and ſo they paſſed ſub ftlentiv : But here 
is not one Precedent that they did ever Surrender to the Prejudice 
of their Blood, or move themſelves quite out of the Houſe by 
Fine or Deed. And further, If Precedents be good for the Suf- 

render of an Honour by Fine, why not alſo for Transferring of 
it to another ? for of this we have ſome Precedents, Daincourt's 
Caſe, 4 Inſt. 126. One Branch of the Family ſat in the Houſe by 
Virtue of a Grant from the other Branch from the Reign of Ed. 2. 
to Hen. 6. and the Caſe of the Earldom of Cheſter, fir granted 

17 H. 3. u. 25. and transferred 39 H. 3. And there was an At- 
tempt made in the Lord Fitzwalter's Caſe, to make a Baron by 
transferring of the Dignity ; but you will find all theſe Precedents 
diſallowed : And 'twas ſaid that no Man ever met with any Caſe. : 
where any Nobleman by Fine levied, or other Conveyance, be- 
came a Teoman or Ignoble. TW 4 1+ re 
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Feerage how T was argued by another much to the ſame Effect, That Baro- 
triable. nage and Peerage is to be determined by the Records of the Lords 
5 Houſe, and if any other way be given, as there muſt be, if a Fine 
be allow'd to bar, then the old true way is gone: This was not 

a Fine conditional at the Common Law, and therefore not with- 

in the Statute De dons Conditionalibus, and an Honour being a 
Perſonal Dignity is not to. be barred (Jones Rep. 123.) by Fine, 

A Peer was being inherent in the Blood; c. The Duke of Bedford was by 
8 cedtor Authority of Parliament degraded, and that was for Poverty, and 
EY by Act of Parliament, and not by Surrender: Therefore Judg- 


- 


ment was prayed for the Petitioner, * © 


Arenment fo Tie Attorney General argued pro Domino Rege upon theſe 
ile King. Reaſons. | | a 1 

1. There is but a defective Proof of the Creation of this Ho- 

nour, no Letters Patents, no Records of the Inrollment produ- 

ced, nor any Entry in any Office of ſuch a Patent, as is uſual ; [in 

| wy | that 


tb - 


* 1 * * 1 


and Viſcount Purbeck. 


1 


that is pretended is, That he ſat in ſome Parliaments afterwards 
as Viſcount Purbeck; but that will not be accepted for Proof; 
for no Man can be created Fi/count but by Letters Patent; a . 
Writ of Summons will be an Evidence of a Creation, but will Letters Pl. 
not amount to a Creation; there is a 1 equal almoſt to tent only. 
that of an Earl, there muſt.be a Coronet; all which muſt be 
performed, or he muſt have Letters Patent to diſpenſe with it; 
which being Matter off Record, muſt be produced; 18 Hen. 6. 
Beaumont was the firſt created Viſcount, but there was never any 
ſince, nor then without Letters Patent; for he is to take place of 
ſome, and therefore he muſt have ſomething to ſhow for his Pre- 
cedency ; but a Baron is the loweſt Dignity, and therefore may A Baron may 
be created by Writ : Neither can it be preſumed that they were de by Writ: 
Joſt, for except it be produced it makes no Title; except they 
be produced, it ſhall not be intended there was any; neither can 
it be helpd by any concurrent Evidence, for if their were (Page's 
Caſe 5 Rep. 5 3.) à true Creation, there would be ſome Evidence 
in ſome of the Offices; but there is not in any of them the leaſt 
oeſtigia of Proof to ground a Preſumption. | 

2. Dignities, as well as other Mheritances, muſt be limited ac- That Digni- 
cording to the Rules of Law the Dukedom of Corneal (in 8 Rep. lieniregt be 
1. the Prince's Caſe) was limited according to the ſtricteſt cording to 
Rules of Law. And whereas it hath been ſaid that Dignities dif. J*8*! Rules, 
fer from other Inheritances, that is where there is ſome particu- herütances. 
lar Reafon'for it, as in the Caſe of Tranſmiſſion or Alienation, 
which depends not upon the Manner of Creation, as ſhall be 
ſhewn afterwards : And for the Caſe of 1 Iaſt. 27. which was 
that an Inheritance of a Dignity may be created by other Words 
than other Inheritances are, as an Eſtate-Tail without the Words 
of his Body, there's not any ſuch Thing in the Book: Tis ſaid in- 
deed, that if the King for Reward of Services done do grant Ar- 
mories to a Man and his Heirs Male, tis an Intail of the Coat 
without 1 of his Body; but I think that will not be taken for 
the Caſe of a Dignity ; the Statute De donis Conditionalibus ex- That Ho- 
tends to Honours ; the Word terram would be thought an impro- our ioy 
per Word to comprehend all Things tailable, yet ſaid to extend within the 
to all, and to Honours too, 1 Iaſt. 20. and if an Honour can't be Statute De 
intailed, then no Remainder can be limited; and yet there be * 
many Lords that ſit in this Houſe N by good Title. 
The Statute of 26 Hen. 8. 17. ſaith, That if a Man be attainted 
of Treaſon, he ſhall forfeit his Lands, Tenements, and Heredita- Hereditaments 
ments: Now tis adjudged that the Word Hereditaments compre- <omprebends 
hends Honours, which ſhew that they are ſubject to the ſame Rules urn. 
of Law that govern other Kind of Inheritances, and are compre- 
hended with other Particulars without general Words. This be- 
ing pre miſed, it's a known Maxim in all Laws, Nihil rationi ma- 
gis conſentaneum quam rem eodem modo diſſolvi quo conſtituitur, 
which Rule is ſo general, that the higheſt Authority, i. e. the Par- 
liament, is not exempt from it; for tis not poſſible to eſtabliſh 
any Thing fo firm by Statute, "_- cannot by another Statute be 

all- 


E ©. &-, * 
ns bs . % ä Z 
”: 2 8 * * * d >. — 
0 ͤͤ i LI OE * . - __ DIES 
8 8 „ * . AE * v u 2 8 - f 
24 RF AI, x \ CI” * TW « oe” * 2 
23 2 I ee 4 222 r 
. . 2 * Yen 2 2 r 3 8 e 
. 7 2. * 


* N 


- ” 


6 Dominus Rex 
annulled. Now in the Creation of a Peer there are three Things; 
That a Crea- the Perſon that creates, the Perſon that is created, the Matter of 
geſtroyel, Record whereby he is created. Now if the King, who is the 
and bow, Perſon that creates, and his Succeſſors, agree with the Perſon that 
and when. js created Peer and his Succeſſors, the one to undo their Parts, 

and the other to give away theirParts, and there is a Matter of Re- 

cord of as high a Nature concurring to effect this Diſſolution, &c. 

in ſome Caſes tis in the Power of an Anceſtor, by his own Act, 

do deſtroy a Patent; as if a Scire facias in Chancery be brought 
againſt his Patent, and Matter is ſuggeſted whereby to avoid it, 

this ſhall (Bro. Tit. Patent, 37, 97.) vacate whatſocver was crea- 

ted by the Patent, and yet 'tis there in the Power of the Anceſtor, 

by good Pleading, to have ſupported the Patent, and by bad plead- 

ing to deſtroy it; and therefore when the Foundation, which is 

the Patent, fails, the Honour, and whatever it be that is erected 

upon it, ſhall fail alſo: Every Eſtate, by the Conſent of all Per- 

ſons intereſted and concerned in the Thing, may be taken away ; 

for the Law is ſo ſet againſt Perpetuities, that a Clauſe intimating 

it is void, and tho an Honour is not (Fores's Rep. 109, 123.) aſſign- 

able, yet it may be extinguiſhed. It's true, if a Man hath but a 

Part of an Eſtate, as only an Eſtate for Life, he can't alone paſs 

away the whole Eſtate, but none who hath the Inheritance in Tail 

or in Fee, but he may deſtroy the whole, and tho' any one have 

but Part, yet by the Concurrence of all that are concerned the 

Whole may be deſtroyed : It is admitted if he commit Treaſon, 

and is attainted thereof, he loſeth the Honour for himſelf and his 
Poſterity ; now 'twas in his Power to do this Act overt; and if by 

an Act unlawful he hath Power to defeat the Deſcent of the In- 

tail upon his Iſſue, there is the ſame Reaſon that by a lawful Act 

he ſhould part with it; there are two Acts of Parliament in force 

That what- Which fortify the Fine ; it muſt be granted that thoſe Honours 
ever is with- are within the Statute de dozzzs, and then there can be no Reaſon 
in che , they ſhould not be within the Statutes of Fines, 4 Hen. 7. G 
is within the 34 H. 8. Which ſay that Tenant in Tail may levy a Fine of all 
Starute of Things that are intailable within the Statute de doni,; whatever 
"OI therefore is within the one is within both ; and it is not ſufficient 
to alledge that it is inconvenient that it ſhould be within the Sta- 

tute of Fines; for there is an A& of Parliament, and without an 

Act of Parliament to exempt it, it can't be exempted : It may be 

proved by great Variety of Precedents to have been the Practiſe in 

n former Times, anciently nothing more frequent than to releaſe Ho- 
That an Ho- nours. See Selden's Titles of Honours 730. it was as frequent as to 
nour m#y © grant them: In later Times (Delaval's Caſe, 11 Rep. 1.) it hath 
extinguiſhed, been the Judgment of the Lords that Honours may be extinguiſhed, 
which in 1668, was certified by all the King's Counſel Learned in 
the Law to be good Authority. But to go a little higher, 4ndrew 

Precedents. (7iffard Baron Pomfret in Fee, 4 Hen. 3. Rot. 100. ſurrendered to 
the King; ſo 23 Hen. 3. Simon Mountford, Eſq; Earl of Leiceſter, 

having a Mind to take an Honour from his eldeſt Son, and con- 

fer it upon his younger, and ſo it was ſurrendered and regranted 

| 1 i 7 accord- 
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and J. iſcount Purbeck. 


accordingly. Selden ſeems to conſtrue this to be by way of Tranſ- 
miſſion, and not Surrender; yet others of later Authority (as 
Camden's Britan. Title Earl of Leiceſter) ſay expreſly that he 
did Surrender it; and Selden himſelf ſays it was by Concurrence 
of the King: King Hen. 3. (Rot. Cr. 24. men. E. 1.) created one 
Earl of Richmond, and he ſurrendered to the King (Camden's Brit. 
Title Earl of Richmond.) Roger de Bigod ſurrendered not only 
the Office of Earl Marſhal, but alſo the Earldom of Norfolt. 
William Duke of Juliers, whoſe Father came in with Edev. 3. 
was created Earl of Cambridge (40 Ede. 3. m. 21.) in Fee, his Son 
ſurrenders to the King, which Record we have here : So Edward 
the Third made his Son John of Gaunt (See Camden ubi ſupra) 
Earl of Richmond, who ſurrendered it to the King. And laſtly, 
in the Years 1639, 1679. Roger Stafford, whom the King intended 
to make a Viſcount, by the Advice of the Learned Men levied a 


Fine thereof, by which tis now enjoyed. Laſtly, he argued ab in- Aigumentum 


condenienti, for no Lord in the Houſe will be in Safety if it ſhould 
be otherways, there being many ſitting in this Houſe by Virtue of 
Surrenders — other Lords in former Days, and perhaps ſome of 
their Heirs are alive; and ſo if theſe Surrenders be adjudged inva- 


lid, it would ſhake their Lordſhips own Poſſeſſions, and make it 


dubitable, whether Foreigners and Perſons unknown may not 
come and thruſt them out; but if not ſo, it may cauſe Confuſion 
amongſt themſelves, their former Honours having been ſurrendered 


to accept of others; and perhaps ſome, not thinking their Title ſe- 


eure, will ſtick to the former, and ſo occaſion Diſpute and Confu- 
ſion about Precedency. And laſtly, it will put a great Diſgrace 
upon your Anceſtors Proceedings, who deemed this Courſe legal; 
and thoſe muſt ſhew very good Precedents that it hath been diſ- 
avowed, if they will encounter ſuch conſtant Practiſes. 


ab inconveni- 
ents. 


In the next place it was anſwered to their Arguments and Obje- Anfwer to 


&ions; and as for that firſt Argument, That an Honour is inherent 
in the Blood, he anſwered, That this Inherency in the Blood isnot 


ObjeGion 8. 
I. Whether 
Honour in- 


eſſential to Honours, for an Honour may be created for Life, and berent in 


then none of the Poſterity or Blood of the Peer is thereby ennobled: 
It may be limited to the Heirs Male of the Body, ſo that an Honour 


may touch and enter far into the Blood, and yet not run with it; 


and farther, it may be limited to the Heirs by ſuch a Wife, there the 
Iſſue by the ſecond Venter ſhall never inherit the Dignity, and yet 
is as near to the Father, as thoſe that are by the firſt, ſo that tis 
no true Ground that they go upon, that Nobility is inherent in the 


the Blood. 


Blood. And for what was alledged as to the Inconveniency of 2. If Surren- 


Surrendering Dignities, he anſwered, That there may be neceſſary 
Reaſons for the Extinguiſhment of an Honour, and it may be for 


the Benefit and Advantage of the Party and his Poſterity; as if 


it do happen that the Family do fall into Poverty, and be not a- 
ble to ſupport the Honour of Peerage with Decency, and ſo this 
Honour would perhaps be a Diſgrace to the reſt of the Lords; 
and in a Child's Caſe, it may happen to a Noble Family to have 
thoſe Afflictions, that to continue the Honour would expoſe the 

Family 


dering in- 


convenient. 


Dominus Rex 


Family to Infamy ; and therefore ſometimes, to prevent the Son 
of Adultery from his ſucceeding to the Dignity, it may be con- 
venient to ſurrender it; and yet this cannot be without the Con- 
eurrence of the Prince, who being the Source of Honour can beſt 
judge of the Reaſons for ſtopping the Stream; and it cannot ſeem 
an harder Caſe to diſinherit him of the Honour than of the Eſtate, 
which he may do; and if he leave his Honour without his E- 
ſtate, it will be a Burden on his Shoulders which he will be una- 
ble to bear; and ſeeing it's neceſſary that there be a Concurrence 
of the Prince, it is indecent to ſuppoſe ſo vile a Thing of the Crown, 
as to comply with the Peeviſhneſs and Simplicity of the Parents, 
3. Prece- where there is noReaſon for it. And as for what hath been alledg- 
dents of Sur- ed for the Invalidity of thoſe Precedents, that they were in Caſes 
33 'F” of New Creations, and were in nature of Tranſmiſſions, he an- 
ſwered, That when an Honour is ſurrendered, and a new Ho- 
nour granted, the former is either extinguiſhed, or not, before 

the other takes Effect; if not, then the Party hath both together 

againſt the Will of the Donor; and perhaps the new Honour may 

be of that Name and Place, and thoſe Perſons may be concerned 

in it, that will not permit it to be effected; and if it be in the 

Power of the Anceſtor, for the Advantage of his Poſterity, by the 

Surrender of one Honour to take a greater, it may be alſo in his 

4. Concern- Power to do it for his Prejudice. As to the Objection, That by 
feine an the ſame Reaſon an Honour may be extinguiſhed it may alſo be 
Honogr. Transferred ;he anſwered, That there was a great Diſparity be- 
Peerage con- twixt them; for as to Alienations of Honours, there's great Rea- 
King on ne ſon they ſhould be diſallowed, for they all low from the Prince, 
and therefore tis not fit they ſnould be conferred on any but by 

the Prince; tho' the King's of England have granted Power to a 

General to give the Honour of Knighthood, c. in the Field, for 
the Reward and Incouragement of Valour; yet this Granting of 

Nobility is a Prerogative peculiar to the King's Perſonal one; no 

Man elſe can enable another: Time was indeed, when the Earls 

of Cheſter, having Counties Palatine, by Virtue of their Jura 

Regalia did create Barons, yet they never ſat in Parliament as 

Peers, becauſe Peerage being a Thing of ſo high a Nature cannot 

be given by any but a Sovereign, and is given as a Truſt and Obliga- 

tion, ſo that common Reaſon ſaith they are not transferrable. 

It is ſaid in our Law, that where Offices are granted to a Man in 

Fee, (See Jones 122,123.) he may grant it over; yet in ſome Caſes 

they are ſo near to the Crown, that they cannot be transferred, 

but muſt deſcend with the Blood : Upon the ſame Reaſon no Man 

can ever transfer an Honour, for the near Relation which it hath 

to the Crown: But in caſe of Extinguiſhment that Relation and 

Anſwer to 'Truſt ceaſeth, and ſo they are different Caſes. 'Then laſtly, as to 
Bn _ the great Objection of the Judgment of the Houſe of Lords in 
EOS Roger Stafford's Caſe Anno 1640. he anſwered, That notwithſtand- 
ing that Caſe, their Lordſhips had given him Leave to argue it, and 
therefore they intended not that ſhould be any Impediment. 2. That 
is no Judgment; for they being a Court of Judicature, do as other 
2 : Judges, 
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and Viſcount Purbeck. 9 
Judges, judge of the Matter before them only. Then the Que- An Honour 


tion was, Whether an Honour could deſcend to the half Blood? ms ee 4 


They referred it to the Judges, who were of Opinion that it Blood; but 
ſhould. Thereupon ariſeth another Queſtion, Whether a Man A* 
might Convey or Transfer his Honour to another? Twas reſol- 
ved he might not. This drew another Queſtion; whereupon 
they reſolved that a Lord could not Surrender his Dignity ; the 
Original Cauſe was about a Deſcent to the half Blood, the Reſo- 
lution is he cannot Surrender ; how then can they pretend that to 
be a Judgment, when the Queſtion in Point of Judgment was not 
before them. Suppoſe it had been reſolved (and it's a Wonder 
it had not all that Time) that a Lord could not forfeit ; and that 
had been a third ſtep to have made it a perfe& Buſineſs ; for con- 
ſidering the Times, it had been a moſt convenient Reſolution : 
But beſides all that, the King's Counſel were never heard in the 
Point, and the Rejecting the Opinions of Learned Men, ſhews it 
was no Reſolution of the whole Houſe, tho' entred upon the Jour- 


2 


nal; and therefore he prayed Judgment againſt the Petitioner. 


The Earl of Shafsbary ſpoke in the Houſe for the Petitioner. Earl of 

'The Streſs of the Argument for the King in this Caſe is found- ere 
ed upon theſe two Aſſertions. MT 

1. That Honours are taken to be within the Statute de donis, 

c. and the general Rules of that Statute. - 
2. And then ſecondly, That Honours are to be governed as o- 
ther Inheritances, by the Rule of the Common Law. 

As for the firſt, it hath not been proved; for the Reſolution in Extrajudicial 
Nevil's Caſe 2 Fac. was Extrajudicial, and no Judgment of any x pg 
Cauſe before them; and in ſuch Caſes the Judges do not hold them- are of weak 
ſelves to be upon Oath; and if there be two or more of another Authority. 
Opinion, they do not refuſe to ſign the Reſolution of the major 
Part, and ſo it goes under the Denomination of all the Judges; 
but if it were a Judgment of them altogether, they could neither 
alternor make new the Law, neither could they make that intend- 
ed within the Statute de doris, &c. which was not in Being till hen the 


| 1 , 5 22 X firſt H 
many Ages after; Beauchamp in Richard the Second's time being en 1 


entailed by 
the firſt Honour that was entailed by Patent. 


2. The ſecond Aſſertion is contrary to the Opinion of the moſt 
Learned Men, the Honour and Dignity of the Houſe, the conſtant 
Practiſe of VHeſtminſter- hall, and the direct Evidence of the Thing That Ho- 
it ſelf. Juſtice Berkley, a very learned Judge, declared his Opi- nours are not 


nion Febr. 6. 1640. as appears by the Records of this Houſe, That d 8 


Honours deſcend from the firſt that was ſeized of them, contrary Common 
to the Rules of other Inheritances ; and that Honours are not go- L. 
verned by the Rules of the Common Law. Juſtice Dodderidge, 


in Foxes 207. is of Opinion, That Honours are Perſonal Dignities re erſonal 


which are aſhxed to the Blood; the Lords never yet ſuffered their — 


Honours to be tried at any Court at Law, or any other where, Triable only 
fave before themſelves, tho their other Inheritances are tried there I Lord. 
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as well as other Mens: So poſſeſſio fratris holds of Lands, but not 
of a Dignity, which is not diſpoſed of as other Inheritances, nor 
will it be guided by the ſtrict Rules of Law. The Lord Coke is 
Can be taken of Opinion in Bedford's Caſe, That an Honour could not be ta- 
away ny ken away but by Act of Parliament; therefore it will be allowed 
y Ao a ey vader r N 
Parliament. that the Concurrence of all Parties concerned may extinguiſh this 
5 2 as well other Inheritances, but the Concurrence of all cannot be 
an eres without Act of Parliament; for the whole Kingdom have an In- 
in every tereſt in the Peerage of every Lord: It is a dangerous Doctrine 
* to ſay our Judicature and Legiſlature is our own only. The Houſe 


of Lords is the next 'Thing to the Crown, tho' that be far above 


them; yet thoſe that reach at that mult take them out of the way 


firſt ; they were voted uſeleſs and dangerous before the Crown 

wass laid aſide; and as in Deſcent of the Crown the whole King- 

T0 Og dom hath ſuch an Intereſt in it, as the King cannot Surrender of 

render or Alien it; ſo in a proportionable Degree, tho far leſs, the King and 

Don his Kingdom have an Intereſt in their Lordſhips, and Dignities, and 

Honour: Titles. It is true they may be forfeited, but it doth not follow 

may be for- that they may be extinguiſhed by Surrender. 'There be two Rea- 
5 and ſons for the Forfeiture: 5 . 

* 1. There is a Condition in Law, that they ſhall be true and 

loyal to the Government. „ 6 

2. Honours are inherent in the Blood, and when that his cor- 

rupted, that which is inherent is taken away; but in Caſe of a 


The Reaſons Surrender theſe Reaſons do not hold; there is no Breach of any 


in nor hold Condition in Law, nor any Corruption of the Blood ; for theſe 
der. Reaſons Felony without Clergy forfeits Honours ; whereas other 
Inheritances, tho' Fee- ſimple, are loſt but for a Year and a Day, 
and fo are Freeholds for Lives; which is another clear Inſtance 
that Honours are not governed by the Rules of Law. It is preſ- 
ſed as a known Law, that Honours are grantable for Lives; a Point 
of greater Conſequence than the Thing in Debate: It's not a fair 
Precedents WAY Of arguing, nor to be allowed of. As for the Precedents that 
anſyered, Are, Selden 730. is expreſly againſt them; for it ſaith that the 
Honours of Baronages were in Abbots only in Right of their 
Abbies, not inherent in them : So that 'tis plainly inferred that 
other Honours are Perſonal Dignities. 'The Lord Delaware's Caſe 
11 Rep. makes nothing for them; for it doth not follow, that be- 
cauſe he could not Surrender that which was not in him, there- 
fore he might Surrender that which was in him. As to the other 
Precedents, he gave theſe three Reaſons : , 
1. They were bare Surrenders, no Fines. 
Surrenders 2. All thoſe were made by Perſons that had Advantage by them; 


for the Bene- : 
fr of theta. having greater Honours granted unto them ; or ſuch whoſe Inte- 


mily. reſt was beyond the Seas, and therefore were willing to quit their 


Dependencies here upon good Conſiderations that pleaſed them : 
Et wolemti non fit Injuria- 


Paſſed {ab 3. All theſe Surrenders paſſed ſub ſilentio, and never admitted of 


filento, any Diſpute : But as for the ſole melancholy Precedent of Roger 
Stafford 1638. which was condemned in Parliament 1640. tis to be 
* obſerved 
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11 
obſerved that Reſolution can't be condemned becauſe of the Lord 4 
Times; for the Affront to the Lords, in taking ſuch a Fine, was 8 
in 1638. and when could it be more properly remedied than in 
1640. except it be expected there were a Prophetical Spirit of 
Judgment againſt a Thing not in Being; there were 94 Lords, 
preſent ; and the Vote was Nemize Contradicente, which gives it 
as great an Authority as any Reſolution that ever was. The $a 
King's Counſel were not heard in the Caſe of Ship-money, nor 
Knighthood-money, where they had more Right to claim to be 
heard than in this Caſe, 'To conclude ; a Fine is a Judgment in 
the Common Phas, and your Lordſhips Honours are not triable 
in that Court below in Veſiminſter-hall; but if this Fine be al- 
lowable, they muſt be triable there as well as other Inheritances. 
And as to what has been ſaid, That ſome of your Lordſhips ſit 
here by Remainders, and they are in Danger, if Honours be not al- 
lowed to be intailed, it's denied ; and if they be intailed, it's not 
of the ſame nature with other Inheritances ; neither doth any 
Lord fit here by Title of a Remainder, but by Virtue of a new 
Grant in the ſame Patent. 


be 4s. IS 4d 


"Twas afterwards declared, That the Lords Spiritual and Tem- 

poral in Parliament aſſembled, upon a very long Debate, and ha- Judgment 
ving heard his Majeſty's Attorney General, are unanimouſly of _— 
Opinion, and do reſolve and adjudge, that no Fine levied, or at be barred by 
any Time hereafter to be levied to the King, can bar a Peer's Fine. 
Title of Honour, or the Right of any Perſon claiming ſuch Ti- 

tle under him that levicd, or ſhall levy ſuch Fine. 


Duvall 


— cen err edt en a — — — 


12 - Duvall verſus Price. 
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Duvall verſus Price. 


1 W RI T of Error on a Judgment in the Court of Exche- 
quer affirmed on a Writ of Error before the Keeper of the 
The Writ of Great Seal, (5c. in an Action of the Caſe for Slander : The Writ 
Error. was to this Effect, Gullelmus & Maria, &c. Theſ. & Baronibus 
de Scaccario ſuo ſalutem, Ouia in recordo & proceſſu ac etiam in 
redditione judicij loquelæ qua fuit in Cur noſtra de Scaccar coram 
Baronibus noſtris præd de Scaccar” noftro pred” per Billam inter 
Edward' Price Arm debitor noftr” & Johan' Duvall Arm de qua- 
dam tranſgreſſion ſuper caſum eidem Edwardo per præfat Johan- 
nem illat ſuper quo judicium in Curia noftra de Scaccar reddit 
uit pro prafat' Edwardo verſus dict Johann' que quidem record 
E proceſs cauſa Erroris intervenient in Camera Concilij juxta 
Scaccar vocat' le Councel Chamber coram Domino Cuftod Magni 
Sigilli Angliæ & oobis prafat' Theſ. venire fecimus & jud' inde 
verſus præfat Johann' coram, &c. affirmatum eſt, & quia in affir- 
matione judicij præd verſus pred Johannem coram, Cc. Error 
iutervenit manifeſius ad grave dampn' ipſius Johannis ſicut ex 
querela ſua accepimns, quos Error ſi quis fuerit modo debito Cor- 
rigi & eidem Johanni plenam & celerem juſtitiam fieri volentes in 
hac parte, vobis Mandamus quod ſi judicium coram prafat', Oc. 
_ affirmatum eſt, tunc record & proceſs tam judicii quam affirma- 
tion prad cum omnibus ea tangentibus que coram vobis jam reſi- 
dent ut dicitur nobis in Parliament noſtro, viz. 17 die Septembris 
prox futur' diſlintte & aperte mittatis & hoc Breve, ut inſpettis 
record & proceſſu praditt ulterins inde de aſſenſu Dominor Spiri- 
tualium & Temporalium in eodem Parliamento Exiſtent' pro Er- 
rore illo Corrigend' fieri faciamus quod de jure & ſecundum legen 
& conſuetudinem Regni noftri Angliz fuerit faci end Teſte nobis 

i pſit apud Weſtm' 8 Maii Auno 6. | 
The Record Record & Proceſs de quibus in Brevi de Errore huic Schedule 
anner ſpecificat fit mentio ſequitur in hæc verba, Placita coram 
Baron de Scaccar &c. Midd' Memorand' quod alias ſcilicet, &c. 
And by the Bill, Price complains of Duvall preſent hic in Cur 
eodem die de placito tranſgr' ſuper caſum pro eo, viz. quod cum he 
was a good Subject, and free from all Suſpicion of Treaſon, and 
was a Juſtice of Peace in Radnor and Montgomery-fhire, and well 
performed his Duty, and well affected to the King and Queen's 
Government, and ready to oppoſe all their Enemies, ©c. the De- 
fendant maliciouſly deſigning to prejudice the Plaintiff, and to bring 
him into the Diſpleaſure of his Prince, Gc. did tali die & anno 
apud Weſtm' in Com Midd', habens colloquium of the ſaid Plaintiff, 
The Words. ſay theſe Engliſh Words of him, He (meaning the Plaintiff) 7s di/- 
affected to the Government, (the Government of the King and 
Queen meaning) and having other Diſcourſe of the Plaintiff, and 
of the Government of the King and Queen, did ſay of the ſaid 
' Plaintiff theſe other Words, 9iz. He (meaning the Plaintiff) 7s 


5 diſaffetted 


The Iuduce- 
ment. 
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di ſalfected to the Government, (the ſaid Government of the King 

and Queen meaning) by Pretext of which ſaid Words he was 

Injured in his Credit, and fell into the Diſpleaſure of their Ma- 

jcſties; and his Office aforeſaid, by Reaſon thereof, did totally 

loſe, and remained hitherto daily in Danger of a ſevere Proſe- namage laid 
cution as an Enemy to the King, Gc. ad damp. mill librar, 1000 l. 

quo minus He can ſatisfy the King and Queen the Debts he owes 

them: Et inde producit ſeft' Gc. pleg fc. | 4 

The Defendant pleads Non cul. Jury find pro querent”, and aſſeſs Jury gave 
Damages 200 J. and Judgment accordingly ; pofteague ſcil. 6 Julij LIAM) 
Anno F. iidem Dominus Rex & Domina Regina Mand' hic Breve ingly. 
de Errore Corrigend ſub Mag no Sigillo Angliæ Theſ. & Baron de dr * Er- 
Scaccar* ſuo direct in hæc verba, directed Theſ. & Baronibus ſuis © 
de Scaccar ſuo, Ouia in recor do & proceſſu, &c. Error intervenit 
manifettus ad grave damp, Cc. ſicut ex querela ſua accepimus, as 
cum in 31 Edw. z. inter cætera concordat & ftabilit fuit, quod in By stat. 
omni bus caſibus Regem aut al perſonas tangent” ubi quis queritur 31 E. 3. 
de Errore facto in Scaccario Caucellar & Theſ. Veuire fac coram 
eis in aliquam Cameram Concilij juxta Scaccar record & proceſs 
hujuſinodi extra dict Scacc & afſumptis ſibi juſtic & al peritis 
tal qual ſibi videbitur fore aſſumend vocari fac coram eis Barones 
de Scaccar' præd ad audiend Informationes ſuas & cauſas judicior 
ſuor & ſuper hoc negotium hujuſmodi debite facer Examinari, Et 
ſi quis Error invent fuer illum corrigend & rotulos Emendari, ac 
poſtea eos in dictum Scaccar ad Execution inde faciend remitti 
fac ficut pertinet, prout in eodem Statuto plen' Continet Nos igi- 
tur volentes errorem ſi quis fu it juxta. formam Statuti præd corrigi 
& partibus præd plenam, &c. Vobis mandamus quod ſi judicium in- 
de reddit >. bine record & proceſs” præd cum omnibus ea tangen- 

tibus coram Domino Cuſtod Magni Sigilli Angliæ & oobis prafat 
Tyheſ. in Camera Concilij juxta Scaccar præd vocat le Councel 

Chamber die Martis, viz. 31 Octobris prox futur Yenire fac 
it idem Dominus Cuſtos Magni Sigilli Angliæ, & oos præfat The- 
ſaur Jiſis & Examinatis, c. ulterius in hac parte de Concilio Fu- 
ſticiar & al peritor hujuſinodi Fieri fac quod de jure & ſecund 
Formam Statut pred' fuit faciend Teſt' nobis ipſis apud W. &c. 

Ad quem diem Martis, pig. 31 die Octobris coram Johanne So- Proceedings 
mers Mil Domi no Cuſtode Magni Sigilli Angliæ (aullo Theſaur 3 j 
adtunc Exiſtent) hic ſcil. in Camera Concilij apud Weſtm' præd Chamber. 
wenit præd Johannes Duvall per S. A. Attorn ſuum. Et præd 
Theſaur & Barones record & proceſs præd cum omnibus ea tan- 
gentibus tunc hic Venire faciunt, Et ſuper hoc the ſaid F. Duvall 
aſſigns the General Error, and the ſaid Price pleads In nullo eff 
Erratum ; and after ſeveral Curia adviſare's, and Days given, 
ſuper hoc viſts & intelleftis omnibus & ſingulis premiſſis per prafat' 
Dominum Cuſtodem Magni Sigilli præd' (nullo Theſaur adtunc Exi- 
ſtent) maturaque deliberatione inde habita aſſumptis ſibi J. Holt 
Mil Capital Fuſticiar Gc. & G. Treby Mil &c. Vocatiſque coram 
eo Baronibus de Scaccar pred auditiſque rationibus Baronumpræd 
Viſum eft prefat Cuſtodi Magni Sigilli pred (nullo Theſaur adtunc 

E E xiſtent) 
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W, tum eſt per præd Cuſtodem Magni Sigilli Angliæ (nullo T heſaur 


adtunc Exiſtent) quod judicium pred in omnibus affirmetur, Oc. 


Whether the Upon the General Error aſſigned here in the Judgment, and 
vw be Affirmance aforeſaid, the ſingle Ouære was, If theſe Words, He 
ionable. 5. | We . 2 Andit | 
Argument fo is diſalfected to the Government, be actionable? And it was argu- 
zhe Plaintiff ed by the Counſel for the Plaintiff in the Writ of Error, that they 
Gch were not, becauſe they are general and uncertain, do not import 
Rule. any particular Crime which expoſes to any particular Penalty, and 

they carry no Reference to his Office ; and tho he be alledged to 

be a Juſtice of the Peace, yet there's no Colloguium laid concern- 

ing his Office. To make Words actionable, they muſt either tend 

to the Scandal and Difcredit of the Party, or fuch, if true, as 

muſt bring Damage to the Party, of whom they are ſpoken; o- 
therwiſe, without ſpecial Damage laid and proved, there's no Rea- 

ſon for the Jury to give Damages, becauſe he ſuffers none. In an- 

cient Time theſe Actions were rare; the 7ear-Bovks are little ac- 

quainted with them ; andtho'later Ages have countenanced them, 

yet it hath been under certain Rules and Limitations, as that they 

ought to be particular and clear; for if they are ſo general as to 

be ambiguous, no Action is warrantable upon them; and there- 

fore they muſt be of a ſingle and known Senſe, and ſuch againſt 
which no other Intendment can teaſonably be admitted. Slander 

Taiſed by Argument, or Implication, or Inference only, is not 

enough to maintain an Action: And tho' the Cauſa dicendi be not 
inquirable now, after a Jury hath found them ſpoken as laid, 12. 
maliciouſly; yet if the Words themſelves do not imply Malice and 
Damage, the Uſe of thoſe Adverbs which are commonly mention'd 

in ſuch Declarations, will not alter the Caſe; for Men are to be 
anſwerable only for their own Words, and not for Words ex- 

pounded or deſcribed in another Manner than the Speaker intend- 

ed. Here the Word diſaffected is none of the plaineſt; nor is the 
Word Government much plainer; the firſt is only a Negative, and 
to ſay He is not affected to the Government, goes only to a want 
of Zeal, or to an Indifference of Temper, and doth not carry in 
it any Treaſonable Intent or Purpoſe, much leſs any Act done. 
And as to the pretended ſpecial Damage, in 'the'Lo6ſs of his 
Prince's Favour, or incurring his Diſpleaſtre, that is ſuch an Al- 
legation as ſhould not have been made, tis neither mannerly nor 
juſtifiable in the Plaintiff to afirm ſuch a Thing upon Record. 
And as to the Loſs of his Office, that can be no Damage, the fame 
being no Place of Profit, but meerly of Burden and Trou- 
ble. "Twas further urged, That if theſe Words were allowed to 
be Actionable, Tory, Whig or Facobite, or any other common 
rude, uncertain Terms in Diſcourſe, might pretend to it, accord- 
ing to the reſpective Turn of Times, and conſequently no Body 
would know what Diſcourſe is allowable : As ill Tongues were 
to be corrected, ſo Care is to be had of Liberty of Speech, not to 
I make 
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Duvall verſus. Price. 
make every Thing a Cauſe of Action; and to juſtify this, on the 
ſame fide were quoted Multitude of Caſes, too many to deſerve 
a Remembranoe © NN 18 F 

It was argued on the other ſide, That theſe Words toucht the Argument 
4 7 | ; D's nt ie ie J ATR OE os for the De- 
Perſon in the moſt tender Point, iE. his Loyalty; That it carri- fendant in 
ed Scandal in it ſelf, not to be zealouſly affected to the Govern- Error. 
ment, which Protocts the whole; that it was equivalent in Com- 

mon Underſtanding, to the calling him Fraytor or Rebel : That 
this was much more, than affirming one not to be a good Man; 
that diſafetted implied fomewhar poſitive; it's Meaning was, that 
the Party hath an Averſion, a fixed, ſettled Enmity to the Govern- 

ment; that this was ſpoken of an Officer of great Truft ; that 

'twas a Reflection upon him with regard to his Office, for Loyal- 

ty is as neeeſſary as Juſtice in fuch a Poſt; that to flander him in 
the one, ought to be as actionable as to ſlander him in the other; 

which is allowedit will, becauſe of the Reference to the Office in 
the nature of the Words, without any Special Damage: That to 
deny theſe Words to be actionable, would tend to encourage Brea- 
ches of the Peace, W provoking Challenges, &c. for that, if 
Men cannot relieve themſelves by Law, they will be tempted to 
do it of themſelves in other Methods; and that theſe Words were 
a Reflection on the Government, which imployed Men thus diſ- 
affected; and Abundance of the Common Caſes upon this Subject 
were quoted, to ſhew what Words would bear an Action in re- 
ſpect of Officers and Allegianee: And then twas argued/firenuouſ- 
ly, that this was a Speeial Damage, 21g. to loſe the Prince's Fa- 
vour, which every Man -ought to covet, and to loſe a Place of 
Honour and Command, both which the Jury have found. | 

It was replied on the Behalf of the Plaintiff in the Writ of Reply fot 

Error, That as to the Reflection on the Government, it might Plainiiff in 
perhaps warrant an Information or Indictment, but not an Action: Error. 
That as to Challenges, there was vaſt Variety of Words:which _ 
are reckoned provocative in the higheſt degree, As the giving the 

Lie, calling a Man a -Coward, and the like, and yet will bear judgment 
no Action. And at laſt, upon Debate, the Judgment was Reverſed. reverſed. 
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hn Duvall and Elizabeth his Wife, 
Appellants, verſus William Terre) of 
London Merchant, Reſpondent. 


HE Appeal was to be relieved againſt a Decree in Chan- Court of E- 
cery : The Caſe was, That the Appellant Elizabeth had quity where 


— 3 di QF 
entred into a Bond of 140 . Penalty, conditioned for the Payment an 1que. 


of 721. on the Twentieth of April 1676. and by reaſon of ſeve- Penalty re- 
ral Promiſes and Delays of Payment, and inſiſting upon Privi- Wies mere: 


and then the Appellants were Arreſted : And upon a Declara- Coſts. 
tion, 


— 1 


Is PDavall verſus Price. 


tion the Appellants pleaded Payment at the Day. And after 
Iſſue joined, and Notice of Trial, upon ſome Diſcovery of a De- 
fect in the Evidence to prove the Bond, Motion was made in 
the King's Bench to alter the Plea ; which denied, a Bill was pre- 
ferred in Chancery, on Suggeſtion that Elizabeth had never exe- 
cuted it, or that 'twas obtained by Fraud, and that there was no 
Conſideration for the fame ; and the Reſpondent preferred a Bill, 
praying a Diſcovery if ſuch Bond, &c. Upon Examination of 
| Witneſſes, and after Publication paſſed, the Cauſe was heard; 
and upon the Hearing twas ordered, That the Appellants ſhould 
not be relieved, ſave againſt the Penalty of the Bond; and that it 
be referred to one of the Maſters to compute the Principal Money 
and Intereſt due thereon, and to tax for the Reſpondent his 
Coſts both at Law and in that Court; and that what ſhould be 
found due for the Principal, Intereſt and Coſts, be paid by the 
Appellants at ſuch Time and Place as the Maſter ſhould appoint, 
who computed the Principal and Intereſt at 154 J. and the Coſts 
at 67 J. and to be paid the Twentieth of OFober following. 
Upon the Hearing of this Appeal, there were two Onæries made 
1. Whether, there being ſome Difference in and about the Proof 
of the Bond, the Court ought to have made a Decree without 
directing a Trial at Law upon the Validity of the Bond: But 'twas 
held, That the Bond not being denied in pleading upon the Mac 
Attorney at Law, the Chancery had done right, and could not well have di- 
8 with- rected any other Iſſue than what the Parties themſelves had joined 
Direction. in at Law; and tho twas pretended that the Attorney had pleaded 
Remedy a- thus without Direction, the Court did not much regard that Pre- 


Baintt him tence, becauſe of the proper Remedy which the Law gives againſt 
ſuch an Attorney, if the Pretence were true, and therefore they 
did not much conſider that. 

1 Another Cuære was, Whether the Court of Equity could juſtly 


award more than the Penalty? And objected, that the Order be- 
ing to ſave againſt the Penalty, no more ought to have been de- 
creed. But 'twas ſaid, That notwithſtanding that, when the 
ſame was referred to a Maſter to tax Principal and Intereſt, the 
Order bound the Party to pay both, tho' it amounted to more 
than the Penalty; and the Meaning of the firſt Part was only to 
relieve againſt the. Penalty in caſe the Principal and Intereſt came 
Coſts no to leſs than the Penal Sum; eſpecially the ſame coming to be 
Cauſe of Ap- heard upon croſs Bills, and as this Cafe was circumſtanced, after 
cal, if the ſuch Delay and ſuch Pleading in the Courtof King's Bench: And 
guinſt Apel. as to Coſts, held no Cauſe for an Appeal in this Caſe, nor in Truth 
Decree Was it ever known to be a Cauſe, if the Merits were againſt the 


affirmed, Party Appellant. And ſo the Decree was affirmed in the whole. 
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William Dolphin and Katharine his Wife, 


- Appellants, verſus Francis Haynes, 
Reſpondent. N 


' A PPEAL to be relieved againſt a Decree in Chancery made Money 

| by the Maſter of the Rolls, Nov. 10. 1696. The Caſe was cog. in 2 
thus, That one Paris Slaughter of London, being Guardian to the parts - 
Katharine the Appellant during her Infancy, he placed her with who had the 
his Kinſman Chambers Slaughter near Worceſter, and ſometimes Beneft of it 
boarded her in that Place for her Education; and the Reſpondent 

and the ſaid P. S. being Correſpondents, Paris Slaughter ordered 


the Reſpondent to pay the ſaid Chambers what Sums ſhould becal- 


led for upon the Account of Katharine: In purſuance whereof ſe- 


veral Sums were paid upon her Account, and the ſame were allowed 
again to the Reſpondent by P. S. The Appellant Katharine ha- 
ving juſt attained her Age, ſhe came to the Reſpondent, and de- 
fired more Money, as by the Order of P. S. and accordingly two 
ſeveral Sums were paid her, and Receiptstaken from her, as by the 
Order of P. S. The Appellant Katharine did afterwards come to 
an Account with P. S. which was fairly ſtated in Writing, and they 
executed General Releaſes each to the other: But the ſaid two 
Sums not being entred in the Books of P. S. were not accounted 
for by the Appellant Katharine ; and the Reſpondent not having 
received any Allowance from P. S. in his Life-time, nor having, 
as he thought, any ſufficient Orders to charge the Executor of 
P. F. with, he prefers his Bill againſt the Appellants, and by her 
Anſwer ſhe ownd the Receipt of the two Sums, but by Order 
of P. S. and afterwards, upon hearing of the Cauſe, The Court 
declared that there appearing no poſitive Orders from P. S. for 
theſe two Sums, the Appellants ought to pay the Principal, In- 
tereſt and Coſts: And a Decree was made accordingly. 

And now it was argued on the Behalf of the Appellants, That Argument 
this was not juſt, becauſe the Reſpondent never paid any Money lag, nad 
to any Body while Katharine boarded with him, or afterwards, 
but by the Order and upon the Credit of P. S. and charged it to 
his Account; and the Reſpondent did not pretend but that all was 
repaid him, excepting theſe two Sums; that the Reſpondent and 
Katharine had never any Account or Dealings together upon her 


Credit; and tis to be preſumed, that the Reſpondent hath char- 


ged theſe Sums upon the Account of P. S. and not to her Ac- 
count, becauſe the Receipts are ſo worded ; and that Katharine 
had releaſed P. S. on their accounting together, and therefore 

ſhe could not charge the Executor of P.F. 

On the other fide it was argued, That here was a Badge of Argument 
Fraud in the Appellant K. that upon her Account with P. S. no Jen, Reſpon- 
Mention was had of theſe Sums ; that the Debt was originally 
hers ; that ſhe was obliged to pay it, either to Haughter or to 

rn Haynes ; 
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Haynes ; that not having paid the ſame to Slaughter, and Slaughter 
having releaſed to her, ſhe was diſcharged from all Demands on 
that ſide, and therefore twas the move reaſonable it ſhould be an- 
ſwered by her to the Reſpondent ; that tho the Credit might be 
at firſt given to Haughter, yet the Moncy being paid to her, and 
not by her paid to Slaughter, Haynes had a fair Claim againſt 
her, even to avoid Circuity of Suits; for if this were otherwiſe, 
twould only turn Haynes upon the Executor of Slawghter, and 


that Executor 1 Katharine the Appellant again in Equity to 


ſet aſide the Releaſe, and to have an Allowance of theſe Sums ; 

and that in Juſtice and Equity the Charge was placed upon the 
Decree af- Proper Party, who at firſt was the Debtor for what ſhe thus re- 
firmed. ceived: And accordipgly the Decree was affirmed. 


Dormer Sheppard & al verſus Joſeph 
Wright & al. 


APPEAL 
lowablein £ X in the Court of Chancery: The Cafe was thus: 


all Caſcsof The Appellants did in the Year 1693. load on Board the Ship 


a partial Loſs 


at Sea. nion at Gallipoly 210 Tuns of Oils, of which Ship the Appel- 
lants were Owners; and the Reſpondents loaded on Board her at 


Meſſina 85 Bales of Silk, upon Freight by Contract, both to be 
delivered at London. The Ship homeward bound was chaſed 


into Malaga Mole by one of the Thoulos Fleet, who were three 
or four Days in Sight, then ſtood in for that Port, as if they de- 
ſigned to attack the Fort; and thereupon the Maſter diſcourſed 
the Owners Factor, who ſent him off a Lighter to fave what 
they could of the Ship's Cargo; and becauſe the Silk was of the 
greateſt Value, the Silk was put on Board the Lighter, and car- 
ried aſhore ; and to come at the Silk, (for it lay beyond the 
Oils) they were forced to rummage the Ship: In ſaving of which, 
and ſome ſmall Part of the Oils, many Hours were ſpent, and 
by the Seamen only, and at Night the French left the Port, 
whereupon no more was landed. But about ſix Days afterwards 
the French Fleet appeared again before Malaga, and then all 
Endeavours were uſed to ſave the Oils, but they were prevented 
by the Boats which the French Men of War ſent into the Har- 
bour, and the Enemy forced them to their Guns, and when they 
could defend the Ship no longer, they bored Holes to ſink her, 
but the Oils kept her from finking, and the French took her, 
and carried her away, The Bales of Silk were afterwards put 
on board another Ship, and delivered to the Reſpondents at 
London, for which they paid the Freight, Ce. i 
8 - 'T he 
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The Appellants pretending that they ought to have a Share of 
the Silk which was ſaved, in Proportion to the Value of the Ship 
and Oils which were loſt, they exhibited their Bill in Chancery, 
to inforce the Reſpondents to come to an Average with the Ap- 
pellants for the Loſs of their Ship and Oils. And after Exami- 


—yLt, 


nation of Witneſſes, on the Hearing of the Cauſe, the Bill was 


diſmiſſed. | 
And it was argued on the Behalf of the Appellants, That this argument 
Diſmiſſion was not juſtifiable by the Rules of Equity; for that it for Appel- 
muſt be agreed, If Goods are thrown overboard in Streſs of Wea- 
ther, or in Danger or juſt Fear of Enemy, in order to ſave the 
Ship and reſt of the Cargo, that which is ſaved ſhall contribute 
to a Reparation of that which is loſt, and the Owners ſhall be 
Contributors in Proportion ; and that there was the ſame Reaſon 
here ; that by preferring the Salvage of the Silk (being the beſt of 
the Cargo) before the Oils, the Owners were deprived of the 
ſame Opportunity for the Salvage of the Oils ; that as the Sea- 
law in Extremity dire&s the Maſter to preſerve the beſt of his 
Cargo, and the Goods ſaved ought to contribute to the Loſs of 
the Goods Eje&ed ; ſo where one is preferred before the other in 
caſe of Extremity, there being no Time to land the Whole, A- 
verage is juſt and reaſonable. And as to the fix Days Time, there 
was then no Apprehenſion of Danger, and conſequently the Ma- 
ſter could not juſtify the Landing of any 'Thing after the Rea- 
ſon of their Fears were removed. 
That the Prudence of their Maſter in ſaving the Silk before the 
Oils, ought not to be to the Prejudice of the Owners Intereſt, 
the Oils lying next to be preſerved ; that the pretended Neglect 
of the Maſter, in not landing them during the Abſence of the E- 
nemy, is no Excuſe, becauſe then there was no Danger; that the 
ſaying that the Lofs of the Ship and Oils did not contribute tothe 
Salvage of the Silks, is no Reaſon, ſeeing the Salvage of the Silk 
(which had otherwiſe been loſt) deprived the Owners of the 
fame Opportunity for the Salvage of the other Goods; that in ſuch 
Adventures, as the Danger is common, ſo ought the Loſs or Da- 
mage to be common and equal ; that the Maſter is equally intruſt- 
ed by and for all; and were it otherwiſe, it had been the Duty, 
and will be the Intereſt of all Owners of Ships to order their 
Servants in Extremity to preſerve their own Goods ; that the Silk, 
being of the greateſt Value, it was a National Service, to preſerve 
that before the Oils, and therefore equitable that all who imbark 
in the ſame Bottom, ſhould ſhare alike in the Service done for 
Salvage, c. And further, that if in Extremity, the Safety of the 
beſt of the Ship's Cargo is not preferable before that of the mean- 
er Value, it will be of ill Conſequence ; and therefore the Sea-· law 
provides firſt for the Safety of the beſt of the Cargo, and the 
Maſter acted accordingly ;and that tis the Opinion of thoſe who arc 
learned in the Maritime Laws, That where Freighters Goods are 
equally in Danger, and a like Opportunity for the Salvage thereof, 
ik the Safety of the one be preferred, and the other comes to by 
| DOLLS. loſt, 
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20 wo Whitfeld & Us' & al, Appellants, 


Joſt, ſuch Preference obliges the Goods preſerved to contribute to 
thoſe which are loſt; it being a General Rule in Cauſes Mari- 
time, That one Man's Intereſt ought not to ſuffer for the Safety 
of another's. 3 


1 Pretence was new; that twas a Notion unprecedented; that the 
Average Rule of Average went only to the Caſes, where the Loſs of one 
—_ to Mans Goods contributed to the Safety of another's, as by Light- 

ning the Veſlel, 6c. and not to this Caſe ; that here cach Man 
was to undergo the Peril of his own Goods ; that in Caſe of Da- 
mage to Goods within the Veſſel, other Goods were not contri- 
butory, but the Owner muſt endure his own Loſs, and had only 
his Remedy againſt the Maſter, if it were occaſioned by his De- 
fect or Miſcarriage : 'That the Reaſon of Average was a merito- 
rious Conſideration in the common Caſe, becauſe there the Loſs 
of one did actually ſave the other; but here was no ſuch Thing: 
The Loſs of theſe Oils did not ſave the Silk, nor did the Saving 
of the Silk loſe the Oils; for if the Silk had not been ſaved, the 
Oils had been loſt, for they were ſo bulky that they could not 
caſily be removed without further Time; and if Part only be 
ſaved, 'tis to the Advantage of the Owner ; and where all can- 
not be faved at a Time, the Benefit is accidental to him, whoſe 
Goods the Maſter's Diſcretion dire&s to be ſaved : And in this 
Caſe here was no ſuch Commodity, as could contribute to the. 
Loſs of a Ship, if it had been kept on Board; for the Silk, if on 
Board, had not aſſiſted to her ſinking. But beſides, here were 
{ix or cight Days between the Landing of the Silk and the Seiz- 
ing of the Ship by the French, in which Time all the Oils might 
have been Landed, and thereby both them and the Ship ſaved ; 
and the Apprehenſion of the Danger could not ſo ſoon be re- 
moved by loſing Sight of the Enemy in the Morning, and there- 
fore there was no Reaſon for the Maſter immediately to forbear 
landing his Oils. Therefore 'twas prayed that the Appeal might 

Decree ag. De diſmiſſed, and the ſame was accordingly done, and the Decree 
e of Diſmiſſion below affirmed. ira COR 


W hit eld & Ux' & al, Appellants, ver- 
ſus Paylor & U & al, Reſpondents. 


What Agree- PP EAL from a Decree in Chancer 72 The Caſe was thus: 
ment Po". L X Sir Lawrence Stoughton, a young Baronet in Surrey, having 


lieved in E- | 
quity as un- an Eſtate of near 1000 J. per Aun. was a Suitor to the Reſpondent 


reaſonable. Mary, the Daughter of one Barnaby a Brewer, reputed to be very 
Rich. Upon the firſt Propoſal of Marriage, Burnaby did agree to 

give 5000/, certain, and inſiſted to have a Jointure of 50 J. per An. 

5 „ee eee 1 e ſettled 
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verſus Paylor 1 Ux' 69 al 5 eſponidents. 


ſettled, and that ſhe ſhould have the Inheritance of the Jointure; 
if he died without Iſſue. Sir Lawrence did refuſe ts agree to this; 
but afterwards he renewed the Treaty himſelf, and accepted of 
Articles for payment of 5000 J. Portion, and made a Settlement 
of a Jointure of Lands worth 500 J. per Annum; and likewiſe 
made another Deed in the Nature of a Mortgage of all his Eſtate; 
as well the Reverſion of her Jointure as the reſt, for ſecuring 
the Payment of 5000 J. to her in caſe Sir Lawrence died without 
Iſſue; and died within a Fortnight after Marriage, without Iſſue: 
The Lady Stoughton 7 her Bill; and prays the Appellants 
might be fore-cloſed of the Equity of Redemption on Failure of 
Payment. The Appcllahits exhibit their Bill to be relicved againſt 
this as a Fraud; and upon hearing of theſe Cauſes befote the 
Maſter of the Rolls, the Appellants were decrced to pay the 
5 oo l. by the firſt Day of Hillary Term, 1695. without Intereſt; 
but with Coſts: And in Default, the Eſtate to be ſold to raiſe it 
with Intereſt from that Day i And upon a re-hearing before the 
Lord Keeper, his Lordſhip confirmed the Decree, and gave a 
Twelve-month's further Time for Payment. | 

And now it was argued for the Appellants, That it was proved Argument 
in the Cauſe, that Sir Lawrence was a ſickly weak Man; that on for the ap- 
his Death-bed he declared he had made no ſuch Agreement; but ** _ 
that the 5 000 J. was to pay his Debts, and no Part of it was to re- 
turn to his Wife, and his Wife preſent, and not contradicting it; 
that it did not appear, that he had any Counterpart of this Deed, 
or that he ever adviſed or acquainted any of his own Relations 
with it; and the Draught of the Deed was confeſſed to be burnt. 

And further, that the Agreement in its own Nature was unreaſon- 
able, that ſhe ſhould have both Portion and Jointure; and that 
one was a merit for the other; but that both ſhould be veſted in 
the ſame Perſon, the Portion returned, and the Jointure enjoyed, 
was very hard, and therefore to be ſet aſide: That Equity was 
to relieve againſt ſuch pretended Agreements, as Things done 
without any Conſideration inducing them, and therefore void: 

On the other {ide 'twas inſiſted on for the Dectee, That the Argumenr 
Man was of Age; that there were two Treaties of Marriage, which — 2 
ſhews a Deliberation; that here was no Miſ-repreſentation or Im- n 
poſition; the Bargain in it ſelf might be upon good Reaſon, the 
Gentleman being ſickly; and the Money was to be returned only 
upon a Contingency of his dying without Iſſue. That in caſe of his 
having Iflue, the Agreement was common; that perhaps ſhe had the 
worſt on't under all Circumſtances.” That all Bargains are not tobe 
ſet aſide, becauſe not ſuch as the wiſeſt People would make; but there 
muſt be Fraud to make void their Acts; and his forgetting that 
he had done ſuch an Act, when on his Death-bed, is n Reaſon for 
to annull it ; and the Marriage had been a good Conſideration for 
a Jointure of it ſelf - And reaſonable or unreaſonable is not al- 
ways the Queſtion in Equity, if each Party'was acquainted with 
the Whole, and meant what they did; much Jeſs is it ſufficient to 
fay that twasunreaſonable as it happened in event; for if at the Timo 

: (z | 'tWas 
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12 Thomas Arnold, | Appellant, 5 


hs. 


*twas a tolerable Bargain ; nay, if at the Time this Bargain was 
the Meaning of the Parties, and each knew what was done, and 
neither was deceived, the ſame muſt ſtand: And accordingly the 


et af. Decree was affirmed. | 
Thomas Arnold Appellant, verſus Mr. 
Attorney General, Matthew John— 
on, Eſq; Thomas Bedford, Gent. Re- 

ſpondents. 
an PPEA L from a Decree in Chancery: The Caſe was thus: 
charitable One Edmund Arnold, Proctor, being ſeized in Fee of the 
_ Manor of Farthoe to the yearly Value of 240 J. per Aunum, and 
ern. 397 alfo of ſome Perſonal Eſtate; but having no Child or Brother li- 
e ving, made his Will in Writing, and thereby, amongſt other Le- 
e Wale. 


gacies to many other Perſons, he gave to the Appellant, by the 

Name of his Kinſman Thomas Arnold, the Sum of 40 5. all to 

be paid out of his Perſonal Eſtate; and then proceeds in theſe 

Words, Being determined to ſettle for the future, after the Death 

of me and my Wife, the Manor of Furthoe, with all the Lands, 

Woods, and Appurtenances to charitable Uſes, I deviſe my Manor 

of Furthoe, with the Appurtenances, unto Sir Lionel Jenkins, Kt. 

William Dyer, Matthew. Johnſon, and Thomas Bedford, and to 

their Heirs and Aſſigns for ever, upon Truſt that they or their A, 

ſigns, after the Death of him and his Miſe, ſhould pay and deliver 

Nearly for ever, ſeveral particular Sums to charitoble Uſes there- 

in mentioned: All the Particulars amounting in the Whole to 

1200, per Annum, and charged nothing further on the ſaid Ma- 

nor, but the Expences of the Truſtees in the Execution of the 

ſaid Truſt. The ſaid Arnold ſoon after died; the Wife is alſo 
ſince dead; Sir Lionel Jenkius and William Dyer alſo dead. 

Proceeding In Trinity 1692. the Attorney General prefers a Bill againſt the 

in Chancery. Appellant as Heir at Law, to ſettle and eſtabliſn the ſaid Charities, 

and to enforce the Truſtees to act or to transfer their truſt Eſtate. 

To which they anſwer, and the Heir by his Anſwer claimed as 

Heir at Law, the Surplus of the Charity Eſtate over and above 

what would ſatisfy the yearly Payments expreſſed in the Will, 

and the Charges of executing the ſaid Truſt; upon a Reference 

to a Maſter, to aſpertain the Court of the yearly Value of the Ma- 

nor, he reports it worth 240/. per Annum, and worth the ſame 

at th Time of making the Will. - And on hearing the Cauſe, the 

Court declared, That all the Profits of the Premiſſes ought, by 

the Purport and Intention of the Will, to be applied to the Cha- 

rities therein mentioned; and that the Appellant Arnold the Heir 

at Law is totally excluded from the Surplus, with Direction how 


I the 


verſus Mr. Att General &c. Reſpondents. 


the Surplus ſhould go in Augmentation of ſome of the Chari- 
ties ; nevertheleſs, in caſe the Appellant ſhould Seal and Execute 
to the Truſtees a Releaſe and Conveyance of the Premiſſes ac- 
cording to the Decree, then he to have his Coſts out of the Sale 
of Timber, and that the Truſtees be indemnified. 


And it was argued on Behalf of the Appellant, That this De- argument 


4 wer oh 
Diſtribution of the Surplus amongſt only ſome of the Charities, Pellant. 
and about the Value; but a Surplus was agreed to be in the Caſe ; 
and it was chiefly inſiſted upon, that the Surplus ought to go 
and be to and for the Uſe of the Heir at Law ; for that the Eſtate 
is not increaſed by any ſubſequent or accidental Improvement, and 
ſo not like the Caſe of T hetford School ; but here at the Time of 
making the ſaid Will was, and now is, of a good Value beyond 
the Sums given, and was ſo known to be by the Teſtator ; and 
the particular Charities given by the Teſtator are particularly and 
expreſly Named and Limited, and do amount only to ſo much, as 
is leſs than the Value of the Land; and this Surplus is not diſpo- Heir to be- 
ſed of, and conſequently ought to be the Heir's : For as at the tavoured. 
Common Law in a Will, what is not given away muſt deſcend, 
whether you ſpeak of Land or the Intereſt in it; ſo in Equity, 
whatſoever Truſt, or Part of a Truſt, is not declared and expreſ- 
ſed, the ſame ſhall be for the Benefit of the Repreſentative of the 
'Teſtator, either Heir or Executor, as the Caſe may happen: Then 
theſe Bequeſts or Deviſes being particular and expreſs, they do and 
will control and expound, nay reſtrain and qualify the Meaning 
of general precedent Words: That Expreſſion of his being deter- 
mined to ſettle his Manor to charitable Uſes, will be qualified 
by the Particulars afterwards, as is Nokes'sCaſe in 4 Rep. and many 
others in the Books. Beſides, tis not accompanied with any Term 
of Univerſality, that excludes the Conſtruction contended for; and 
if it had been ſo largely expreſſed, thoſe general Words of his de- 
ſigning to ſettle the Whole, may be intended only as a Security, 
that the particular Charities may be certainly anſwered : And by 
ſuch Conſtruction all the Words of the Will may be ſatisfied ; 
and then the Truſtees may convey the Premiſſes to the Heir at 
Law, and take Security for the ſame, ſaving and reſerving all the 
ſaid Charities deviſed, with all reaſonable Charges and Deducti- 
ons, without Prejudice to the Will of the Teſtator, or to the ſaid 
Eſtate, which muſt nevertheleſs be liable to anſwer and make good 
the ſame ; ſo that there can be no Damage done to any of the 
Parties or Intereſts concerned, by this Conſtruction ; nay, it is the 
adding a further Security for their Payment. Now it is plain, he 
deſigned the Sums given to the particular Uſes, and no'mote, for 
that they are all ſo particular and expreſs; and it is purſuant to 
the Rules of Law and Equity, in all doubtful Caſes, to adjudge in 
favour of the Heirat Law, and not to extend the general Words of 
a Will to enlarge a Charity beyond the Intent expreſled, eſpecially 
againſt a near Relation and Heir, as this is, 91g. his Brother's 1 4 


24 Sir Richard Dutton, Plaintiff, 
Beſides the Teſtator was bred a Civilian, and as ſuch knew how 
fully to expreſs himſelf, if he had intended the Overplus to go in 
Inercaſe of the Charity: Or if he had intended them more than 
is mentioned, he would have declared himſelf in ſuch Manner as 
ſhould exclude all Doubt. | | 
fob Re. On the other fide it was argued, That the Teſtator's Intent 
renden. Plainly appeared by his Will to diſpoſe all his Eſtate wholly to 
_ charitable Uſes, and that the Words of the Will were ſufficient. 
to carry the whole Eſtate to that Purpoſe ; and that it did not ap- 
. pear by his Will, that 'twas his Intent to give his Heir at Law any 
'Thing out of his Real Eſtate ; that his Detetmination to ſettle his 
Manor, with the Appurtenances, was to ſettle the Whole ; that 
what is not diſpoſed of in Particulars, is to be directed by the 
Court of Chancery; that that Court hath done Right in directing 
it in Augmentation of the Charities mentioned, becauſe the 'Te- 
ſtator's Intent was moſt in Favour of thoſe which are ſo mention- 
ed: That if the Onere were askt, What ſhall be done with the 
Surplus, if any? The Anſwer is natural, ig. I am determined 
to ſettle the Manor, that is the whole, on Charitable Uſes : That 
the Teſtator by his Will expreſſed ſome Care for his Siſter, and 
for John Boucher his Nephew, and other his near Relations; but 
neither by any Expreſhon or Implication pointeth at any Provi- 
ſion deſigned for his Heir at Law]; but for the Excluding him of 
all Pretences hath bequeathed him 405. and no more: That the 
other is to contradict his plain Intent; tis to make a new Will 
for him, contrary to the Determination which he ſaith he had 


et af. made: And accordingly the Decree was affirmed. 


Sir Richard Dutton, Plaintiff, verſus 
Richard Howell, Richard Grey, and 
Robert Chaplain, Executors of Sir John 
Witham deceaſed. 5 


Impriſon- | RI of Error on a Judgment given in B. R. for Sir ohn 
"one bf _ | Mitham and Sir Richard Dutton, and the Award of Exc- 


Plantations Cution thereof upon Scire Fac” brought by the Defendants, as Exe- 
Colonies. cutors of Sir John Witham ; and affirmed in the Exchequer Cham- 
1 antation ber in Treſpaſs and Falſe Impriſonment. The Caſe on the Record 
3 Mod. 159, Was thus: The Plaintiff Milliam did declare verſus Dutton, for 
an kn that he with Sir Robert Davis Bart. Sir Timothy Thornhill, Hen- 
„ Walrond, Thomas Walrond, and Samuel Rayner, did 14 Oftob. 
36 Car. 2. at L. in Par & Mard, &c. aſſault, beat, and wound the 
Plaintift, and impriſoned him, and his Goods then found did 
take and ſeize, and the Plaintiff in Priſon, and the Goods and 


I Chat- 
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verſus Richard Howell, &c. 25 

Chattels from the Plaintiff did detain and keep for three Months 

next following, by which the Plaintiff loſt the Profit he might 

have made of his Goods, and was put to Charges, c. Contra 

pac & ad damp 1300 l. | 55 
The Defendant pleads Not guilty as to the Venir vi & armis, _— 2 

and all the Aſſault, Impriſonment, and Detainer in Priſon before | 

the Sixth of November, and after the Twentieth of December in 

the ſameYear ; and as to the Beating, and Wounding, and 'Taking, 

Seizing and Detaining his Goods, and thereupon Iflue is joined ; 

and as to the Aſlault, Taking and Impriſoning the Plaintiff the Sixth 

of November, and Detaining him from thence until in and upon Juſtification 

the Twentieth of December, the Defendant doth juſtify, for * Ger- 

that long before, ig. the 28th of Octob. 32 Car. 2. by his Letters nor of Ba-- 

Patents ſhewn to the Court, did conſtitute and appoint the De- badoes, &c. 

fendant his Captain General and Chief Governor in and upon 

the Iſlands of Barbadoes, and (5c. and the reſt of the Iſlands 

lying, Gc. and thereby commanded him to do and execute all 

Things that belonged to that Government, and the Truſt in him 

repoſed, according to the ſeveral Powers and Directions granted 

to the Defendant by the Letters Patent, and Inſtructions with 

them given, or by ſuch other Powers or Inſtructions as at any Time 

ſhould be granted or appointed the Defendant under the King's 

Sign Manual, and according to the Reaſonable Laws, as then were, 

or after ſhould be made by the Defendant, with Advice and 

Conſent of the Council and Aſſembly of the Reſpective Iſlands 

appoints twelve Men by Name, gig. Sir P. L. H. D. H. V. S. N. 

J. V. J. Witham the Plaintiff, J. P. J. S. R. H. E. S. T. V. and 

H. B. to be of the King's Council of the Iſland, during the Plea- 

ſure of the King, to be Aſſiſtant to the Defendant with their 

Counſel in the Management of the Things and Concerns of the 

Government of the ſaid Iſland, in relation to the King's Service 

and Good of his Subjects there; and gives Power to the Defendant, 

after he himſelf had taken the Oath of Office, to adminiſter to 

every Member of the Council and Deputy Governor the Oaths 

of Allegiance and Supremacy, and the Oath of Office; with fur- 

ther Power to the Governor, by Advice and Conſent of Counſel, 

to ſummon and hold a General Aſſembly of the Freeholders and 

Planters there, and to make Laws, Statutes, and Ordinances for 

the good Government of the Iſland, and to be as near and con- 

ſonant, as conveniently may, to the Laws and Statutes of Exg- 

land, which Laws were to be tranſmitted, to be allowed by the 

King here ; with Power alſo, by Advice and Conſent of Coun- 

ſe] to erect, and eſtabliſh ſuch and ſo many Courts of Judicature, 

as he ſhall think fit for hearing and determining all Cauſes, as well 

Criminal as Civil, according to Law and Equity, and to appoint 

Judges, Juſtices of Peace, Sheriffs and other neceſſary Officers, 

for adminiſtring of Juſtice, and putting the Laws in Execution, 

provided Copies of ſuch Eſtabliſhments be tranſmitted to the 

King to be allowed ; and with further Power to the Governor to 

conſtitute and appoint Deputy Governors in the reſpective Iſlands 
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Sir Richard Dutton, Plaintiff, 


— 
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and Plantations, which then were, or ſhould be under his Com- 


mand ; to all and every which reſpective Governors, the King 
by theſe Letters Patent gave Power and Authority to do and exe- 
cute what ſhould be commanded them by the Governor, ac- 
cording to the Power granted to them by this Commiſſion: And 


the Governor's Authority to continue during the good Will and 


The Defendant further pleads, That after the Making af the 
Letters Patent, and before the Time of the Aſſault and Impri- 
ſonment, 212. 1 Mart. 33 Car. 2. he arrived at Barbadoes, and by 


Virtue of the Letters Patent aforementioned, he took upon him 


and exerciſed the Government of that and the other Iſlands, and 
continued to do ſo till the firſt of May, 35 Car. 2. when he had 
Licenſe to return to England. 


That he, before his Departure, by Virtue of the ſaid Letters 
Patent, by a certain Commiſſion under his Hand and Seal, did 
conſtitute the Plaintiff, in his Abſence, to be his Deputy Gover- 
nor in the ſaid Iflands of Barbadoes, to do and execute the Pow- 
my and Authorities grantcd to. the Defendant by the ſaid Letters 
That the firſt of Auguſt following, the Defendant arrived at 
London in England; that the fourth of May, 35 Car. 2. after the 
Defendant's Departure, the Plaintiff took upon himſelf the Admi- 
niſtration of the Government of the Ifland of Barbadoes ; that the 


Plaintiff, not regarding the Truſt repoſed in him by the Defen- 


dant, nor the Honour of that Supreme Place and Office, did un- 
lawfully and arbitrarily execute that Government and Office to 
the Oppreſſion of the King's Subjects, oig. apud Lond præd in 
Par & Ward præd. 8 

That after the Return of the Defendant to the Barbadoes, viz. 
6 Nov. 35 Car. 2. at a Council holden for the Iſland of Barba- 
goes at St. Michael's Town, before the Defendant H. V. J. P. 
E. S. J. V. F. B. which five are of the twelve named Council 
in the Letters Patent, and Sir Timothy Thornhill and Robert Dawes, 
Counſel for the Iſland aforeſaid, the Plaintiff then and there was 
charged, that he in the Abſence of the Defendant misbehaved him- 
ſelf in the Adminiſtration of the Government of the ſaid Ifland, 
non tantum in not taking the uſual Oath of Office, and not ob- 
ſcrying the Act of Navigation: And by his illegal Aſſuming the 
Title of Lieutenant Governor, and altering and changing Orders 
and Decrces made in Chancery of the ſaid Iſland, according to his 
own Will and Pleaſure, at his own Chamber, and altering the Senſe 
and Subſtance of them from what was ordered in Court by and 
with the Conſent of the Council ; upon which it was then and 
there ordered in Council by the Defendant and Council, that the 
Plaintift Sir Zohz Witham ſhould be committed to, &c, until he 
ſhould be diſcharged by due Courſe of Law; by Virtue of which 
Order the Plaintiff the ſaid ſixth of Nov. was taken, and detain- 
ed until the 20tþ of Dec. upon which Day he was brought to the 
Court of the General Seſſions of Oyer and Terminer, and = by 
Und 3 7 ourt 


verſus iRichard Howell, &c. 


Court recommitted, which is the ſame Aſſault, Taking and Im- 

priſonment, and Traverſes ab/qze hoc, that he Was 'guilty of the 

Aſſaulting, Taking or Impriſotiing him within the Time laſt men- 

tioned at London, or elſewhere than in the Iſle of Barbadves, or 

otherwiſe, or in other Manner than as beformmeee. 
The Plaintiff demurred, and the Defendant joined in Demur- Pemurrer, 

rer, and Judgment was given for the Plaintiff, and a FVenirèe award * 

ed tam ad triand exitum quum ad inquirend de dampnis, Gc. 

and the Iſſue was found pro gquerem and 6 d. Damages, and on 

the Demurrer 5 00 J. Damages, and Judgment for Damages and 

Cofts amounting in the whole to 590 J. eee e 

The Plaintift, Sir bf Witham, dying, Trin. 2 Will. & Mar. the 

Judgment was revived by Scire facias brought by Hoewel, Eray and 

Chaplain, Exocutors of Sir J. V. quoad omnia bona & catalla ſua, 

except one Debt due by Bond from Henry Wakefield. And at the 

Return of the Scire fac, the Defendant appears and demurs to 

the Scire farins, and there is an Award of Execution; and there- 

upon a Writ of Error is brought in the Exchequer Chamber, and 

the Judgment was affirmed. Then a Writ of Etror is brought in 

Parliament, and the General Error aſſigned. HL > 
And here it was argued on the Behalf of the Plaintiff in the Argument 

Writ of Error, that this Action did not lie againſt him, becauſe 8 laintiff 

it was brought againſt him for that which he did as a Judge, and 2 0 

ſo it appeared on the Record, according to 12 Rep. 25. that the 

Rule ſeems the ſame for one fore" Jerks as well as for another ; 

that this Perſon was lawfully made a Governor, and To had all 

the Powers of a Governor; that this Was a Commitment only 

till he found Security, tho not ſo expreſſed; that this is not conu- 

ſable here in J/eftminfter-hall; that he was only cenfurable by the 

King; that the Charge is ſufficient, in that Sir J. V. had not 

taken the Oaths ; that awake & arbitrarie executus uit, is Charge 

enough to warranta Commitment; that this was a Charge before 

a Council of State, and there need not be all the Matters pre- 

ciſely alledged to juſtify their Acts; and by the ſame reaſon Acti- 

ons may lie againſt the Privy Counſellors here, and enforce them 

to ſet forth every Particular, which would be of dangerons Con- 

ſequence ; the Plea might have been much ſhorter, as only that he 

was committed by a Council of State, and the Addition of the 

other Matters ſhall not hurt ; and that the Charge was upon Oath 

ſhall be intended; no Preſumption ſhall be, that the Supream Ma- 

giſtracy there did irregularly ; tis a Power incident to every Coun- 

eil of State to be able to commit: This Action cannot lie, becaufe 

the Fact is not triable here; tho Laws there may be different from 

ours. Beſides no Action lies unleſs'twere a malicious Commitment 

as well as cauſeleſs: And that no Man will pretend that an Action 

can lie againſt the chief Governor or Lieutenant of Ireland or 

Scotland ; and by the ſame Reaſon it ought not in this Caſe ; he 

had a Power to make Judges, and therefore he was more than a 

Judge; and they have confeſſed all this Matter by the Demurrer. 

The Statute of Car. 1. which reſtrains the Power of our pom 
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of State ſuppoſes that they could commit; that in caſe of Crimes 
there they are puniſhable in that Place; and in Sir Ellis Aſuburn- 


ham's Caſe there was a Remanding to be tried there, and if ſo, 


it can't be examinable here; and if not, this Action will not lie. 
And further, that what was done here, was done in a Court; 
for ſo is a Council of State to receive Complaints againſt State 
Delinquents, and to direct their Trials in proper Courts afterwards ; 
that there was never ſuch an Action as this maintained; and if it 
ſhould, it would be impoſſible for a Governor to defend himſelf: 
Firſt, For that all the Records and Evidences are there. 2. The 
Laws there differ from what they are here; and Governments 
would: be very weak, and the Perſons intruſted with them very 
uneaſy, if they are ſubject to be charged with Actions here for 
what they do in thoſe Countries; and therefore 'twas prayed that 
the Judgment ſhould be reverſed. _ : 12 
8 On the other ſide twas argued for the Plaintiff in the Origi- 
dants in Er- nal Action, That this Action did lie, and that the Judgment upon 
ror. it was legal: That ſuppoſing the Fact done in England, the Plea 
of ſuch Authority ſo executed at Plymouth, or Portſmouth, or the 
like, had been ill; for that Liberty of Perſon by our Law is ſo 
ſacred, that every;Reſtraint of it muſt be juſtified by ſome law- 
ful Authority, and that Authority muſt be expreſly purſued : 
That here was no Authority to commit; for that muſt be ei- 
ther as a Court of Record, or as Juſtices of Peace, Conſtable, 
or other Officer conſtituted for that Purpoſe; that the Letters 
Patent are the only Juſtification inſiſted on, and that gives none; 
tis true, the Power of Committing is Incident to the Office of a 
Court; here's only the Government of the Place commit- 
ted to Sir Richard Dutton, with a Power to ere& Courts, and 
appoint Officers, but none to. himſelf: He in Perſon is only au- 
thorized to manage and order the Affairs; and the Law of Eng- 
land takes no Notice of ſuch an Officer, or his Authority; and 
therefore a Court of Law can take Notice of it no further, or o- 
therwiſe, than as it doth appear in pleading : 'The Council is not 
conſtituted a Court ; they are by the Letters Patent only to ad- 
viſe and aſſiſt the Governor; and the Governor hath no Power 
to commit or puniſh, but to form and eſtabliſh Courts to do ſo; 
which imports the dire& contrary, that he had no ſuch Power: 
The Ends of appointing the Council, as mentioned in the Let- 
ters Patent, are quite different, iz. to aid the Regent by their 
Advice, not to act as of themſelves; and if neither the Gover- 
nor of himſelf, nor the Council of it ſelf, had ſuch a Power, 
neither can both together have it : A Court of Juſtice is not to be 
intended, unleſs theſame be ſpecially ſhewn : Excepting the Caſe 
of the common known general Courts of Juſtice in J/eſt1rinfter-hall, 


whichare immemorial ;ifany'Thing be juſtified by the Authority of 


other Courts, the ſame muſt be preciſely alledged, and how their 
Commencement was, either by Cuſtom or Letters Patent : Here it 
appears by the Plea it ſelf, that they had Juſtices of Oyer and Termi- 
ner appointed: It doth not appear that he or the Council were 
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Judges of Things of this kind. Beſides, when a Connell is con- 


ſtituted, as here was Twelve by Name, that muſt be the Majority, 


as is the Dean and Chapter of Ferne Caſe, Davis's Rep. 47. and 


that's Seven at leaſt, which are not in this Caſe. There muſt be a 
Majority, unleſs the Erection did allow of a leſs Number. The 


Practiſe of the Courts of JYeſtminſter-hall does not contradict this, 


for there 'tis a Court, whether more or leſs, and fo it hath been 
Time out of Mind. But here's a new Conſtitution; and the Rule 


holds ſo in Commiſſions of Oyer and Terminer, if the Direction be 


ſo : As is the Caſe in Plowden 384. the Earl of Leiceſter's Caſe, 
If a Mayor and three Aldermen have Conuſance of Pleas, what a 
Mayor and two docs is null and void. And if there be no Dire- 
ction in particular for the Number, the Law requires the Majority. 
So that here was no Council, becauſe but five of them preſent. 
The Council have not the Power, but the Governor with the 


Advice and Aﬀent of the Council ; and ſo ought their Pleading 


to have been according to their Caſe ; That if a Man juſtifies 


as a Judge to excuſe him from an Action, he muſt ſet forth his 


Authority, and the Cauſe muſt appear to be within his Conuſance ; 


and ſo are Multiudes of Caſes, 3 Cro. 130. 2 Leon. pl. 43. and 


1 Cro. 153, 557, 579, 593+ 12 Rep. 23, 25. Mod. Rep. 119. 
But taking it as a Council, neither Perſon nor Thing are with- 


in its Juriſdiction ; for if their Doctrine be true, that by beirig 


Governor, he is ſo abſolute, as to be ſubject only to the King; 
then what Sir John Mitham did, being while and as Deputy Go- 
vernour, which is the true Governor to all Purpoſes in abſentia 
of the other, is not examinable by a Succeſſor. But admitting for 
the preſent, that by the Law one Magiſtrate may be puniſhable be- 
fore his Succeſſor for Miſcarriages which were committed colore 
Officii; yet here are no ſuch Miſcarriages ſufficiently alledged to 
be charged on him. 1. There's no Pretence of an Oath, nor Cir- 
cumſtances ſhewing a reaſonable Cauſe of Suſpicion, one of which 
ought to have been. 2. In pleading no Allegation is ſufficient, if it be 
ſo general, as the Party Opponent can't in Reaſon be ſuppoſed ca- 
pable of making an Anſwer to it; and that is the true Cauſo why 
our Law requires Certainty: He did male & arbitrarie execute the 
Office to the Oppreſſion of the King's Subjects. No Man living 
can defend himſelf on ſo general a Charge as this is: For if Iſſue 
had been taken thereon, all the Acts of his Government had been 
examinable, which the Law never allows: Then the Particulars 
are as general; 1. That he did not take the uſual Oath ; and it 


doth not appear what Oath, or if any was requirable of a Deputy 


Governor, nor who was to adminiſter it; ſo that ꝝon conſtat, whe- 
ther twas his Fault or the Governor's; beſides, that's no cauſe of Im- 
priſonment, for any Thing which appears in the Plea. 2. Aſſuming 
illegally the Title of Lieutenant Governor; that is ſo trivial, 
as it needs no Anſwer ; for Deputy Governor and Lieutenant 
Governor are all one, locum tenen is a Deputy, & ceontra. 
3. Alteringof Orders at his Chamber ad libitum, which were made 
in Court; not ſaid that there was any ſuch Court, or what Or- 
ders, or where made; & 707 tantum without etiam or ve- 
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Sir Richard Dutton, Plaintiff, 


rum etiam, is not a ſufficient poſitive Allegation : Not faid that he 
was guilty, but only charged; and not ſaid how charged, whe- 
ther with or without Oath; in Writing or by Parol ; nor ſaid to 
be in any ſuch Manner as that the Council ought or might receive 
it: tho Oath be notneceſlary tobe mentioned in the Commitment; 
yet it ought to be alledged in pleading, becauſe tis neceſſary to 
warrant the Commitment, as was held in the Lord 7Zarmonth's Caſe 
in Z. R. It could not be to ſecure his Anſwering the ſame, for not fo 
expreſſed ; and tis not ſaid that Sureties were demanded or denied, 
or that he had Notice of the Charge; and ſurely this was bailable. 

As to the Opere, If conuſable here; 'twas argued, That they 

juriſdigion. had not pleaded to the Juriſdi&ion, nor any Matter to ouſt the 
Court of its Juriſdiction: If they intended by this Plea to have done 
that, they ſhould have given Juriſdiction to ſome other Court in 
ſome other Place ; but this is not done; for if an Injury, 'tis re- 
lievable ſomewhere in the King's Dominions ; and whether it be 
ſo, or not, is examinable ſomewhere : Now here is a Wrong com- 
plain'd of, as done by one Ergliſhman to another Engliſhman, 
and a Juriſdiction attacht in the K7zg's Bench, both of Cauſe and 
Perſon, by the Bill filed, and his Defence to it: Beſides Juriſdi- 
ion could not be examined in the Fxcheguer Chamber, becauſe 
both the Statute and the Writ of Error expreſly provide a- 
gainſt it ; and this Writ of Error is founded upon that Af- 
firmance, and therefore queſtionable, whether that could be inſiſt- 
ed on here? But ſuppoſing it might, 'twas argued that the Action 
lies, for that tis a tranſitory Action, and follows the Perſon where- 
ſoever he comes under the Power of the Common Law Proceſs: 
And that a Man may as well be ſued in England for a Treſpaſs 
done beyond Sea, as in Barbadoes, or the like Place; as for a 
Debt ariſing there by Specialty, or other Contra&; that no Body 
but Prynne ever denied it, and he did fo only in caſe of Bonds 
dated there : 'That many Actions have been maintained and tried 
here for Facts done in the Indies, notwithſtanding ſpecial Juſti- 
fications to them, and the Trials have been where the Actions 
were laid: There was quoted Dowdale's Caſe, 6 Rep. 47, 48. and 
7 Rep. 27. and if otherwiſe, there would be a Failure of Juſtice in 
the King's Dominions. 32 Hen. 6. 25. vide Fackſon and Criſpe's 
Caſe, Sid. 462. 2 Keble 391, 397. 

Twas then argued, That whatſoever Queſtion might be made 
about the Trial of the Iſſue, if one had been joined; yet now Demur- 
rer being to the Plea, if that Plea be naught, then the Plaintift is 
to have Judgment upon his Declaration, and that is all right. 

It was further ſaid, That the Juſtification of ſuch a Tort or 
Wrong ought to be according to the Common Law of Eg land, 
for that Barbadoes is under the ſame Law as England; and if'twere 
not, upon his pleading it muſt be intended to be ſo ; and tho? 
they ſhould be intended different, yet the Defendant in the Action 
was obliged to the ſame Rules of Pleading ; for tho! the Matter 
may juſtify him for an A& done there, which would not juſtif 
him for the ſame Act done here, yet he muſt ſhew that he hat 
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purſued the Rules of Law in that Place; or in caſe of no poli- 
tive Laws, the Rules of Natural Equity: For either the Com- 
mon Law, or new inſtituted Laws, or Natural Equity, muſt be 
the Rule in thoſe Places. e ARSON THAT env” 
Twas agreed, That according to Calvius Caſe, 7 Rep. 17; upon 
the Conqueſt of an Infidel Country, all the old Laws are abroga- 
ted eo inſtante, and the King impoles what he pleaſes; and in caſe 
of the Conqueſt of a Chriſtian Country, he may change them at 
Pleaſure, and appoint ſuch as he thinks fit; tho Coke quotes no 
Authority for it, yet 'twas agreed, that this might be conſonant to 


Reaſon. But twas denied that Barbadoes was a Conqueſt, twas a Barbadees a 


Colony or Plantation, and that imports rather the contrary; and ah poet 
an ot a 
Conqueſt, 


by ſuch Names theſe Plantations have always gone in Letters Pa- 
tent, Proclamations, and Acts of Parliament, But. whatſoever 
may by ſome be ſaid as to Statutes in particular binding there, the 
Common Law muſt and doth oblige there, for tis a Plantation or 
new Settlement of Eugliſbmen by the King's Conſent in an un- 
inhabited Country; and ſo is the Hiſtory of Barbadoes written by 
Richard Ligon, Printed at London 1673. pag. 23. ſays he, Twas 
a Country not inhabited by any, but overgrown with Woods: 
And pag. 100. They are governed by the Laws of England. And 
Heylin in his Geography, lib. 4. 148. ſays, The Engliſh are the ſole 
Colony there ; they are called the King's Plantations, and not his 
Conqueſts ; and he neither could, nor can now impoſe any Laws 
upon them different from the Laws of England. "Twas argued 
that even our Statutes do bind them ; and many of them name 
theſe Plantations as Enghſh ; they have ſome Municipal Rules 
there, like our By-laws in the Srarrneries or Fenns ; but that ar- 


gues nothing as to the General ; which ſhall prevail when the one 


contradicts the other, may be a OCuærè another Time. 

By the 22 23 Car. 2. cap. 26. againſt the Planting of Tobac- 
co here, and for the Regulation of the Plantation Trade, the 
Governors of thoſe Plantations are once a Year to return to the 
Cnflom-houſe in London an Account of all Ships laden, and of all 
the Bonds, c. And they are, throughout the whole Act, called 
the King's Engliſh Plantations, Governors of ſuch Exgliſh Plan- 
tations, to ſome of the Erglih Plantations ; and Parag. 10. tis 
ſaid, Inaſmuch as the Plantations are inhabited with his Subjects 


of England; and ſo tis in 15 Car. 2. cap. 7. ſect. 5. and in 12 Car. 2. 


cap. 34. they are called Colonies and Plantations of this King- 
dom of Exeland. From all which tis natural to infer, That the 


Rules in caſe of conquered Places cannot prevail here; Conqueſt 
eſt res odioſa, and never to be preſumed ; beſides, tis the People, 
not the Soil, that can be ſaid to be conquered. The Reaſon of 


a Conqueror's Power to preſcribe Laws, is the Conqueror's Cle- 


mency, in ſaving the Lives of the conquered, whom, by the Strict 
Right of War, he might have deſtroyed ; or the preſumed Chance 
of Subjection, which the conquered Prince and People threw 
themſelves upon, when they firſt engaged in the War. But this. is 
not pretended to here, tho all the Caſes about this Subject were 


put 
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put below Stairs: Then taking it as the Truth is, certain Subjects 
of England, by Conſent of their Prince, go and poſſeſs an unin- 

habited deſert Country; the Common Law muſt be ſuppoſed their 
Rule, as 'twas their Birthright, and as tis the beſt, and ſo to be 
preſumed their Choice ; and not only that, but' even as Obliga- 

tory, tis ſo. When they went thither, they no more abandoned 

the Engliſßh Laws, than they did their Natural Allegiance ; nay, 

they ſubjected themſelves no more to other Laws, than they did 

to another Allegiance, which they did not. * 

This is a Dominion, belonging not only to the Crown, but to 

the Realm of England, tho not within the Territorial Realm. 
Faughan 330. ſays, That they follow England, and are a Part 

of it. Then 'twas argued further, if twere poſſible that it ſhould 

be otherwiſe, when did the Common Law ceaſe ? On the Sea it 
remained in all Perſonal Reſpects; If Batteries or Wounds on 
Shipboard, Actions lay here: Then the ſame held when they land- 

ed there, and no new Laws could be made for them but by the 

Prince with their Conſent. | 

Beſides, Either the Right of theſe Lands was gained to 

Occupancy. the Crown, or to the Planters, by the Occupancy ; and either 
way the Common Law muſt be their Rule: It muſt be agreed, 

That the firſt Entry gained the Right, and ſo is Grotins de jure 

Belli & Pacis, lib. 2. cap. 8. ſect. 6. and theſe Lands were never 

the King's, tho' they afterwards ſubmitted to take a Grant of 

the King. Tis true, in caſe of War, what is gained, becomes his 

who maintained the War, and doth not of Right belong to that 

Perſon who firſt poſſeſſed it. Grot. lib. 3. cap. 6. ſett. 11. But in 

caſe it be not the Effect of War, but only by Force of their firſt 

Entry, it muſt be conſidered what Intereſt they did acquire, and 

certainly 'twas the largeſt that can be ; for an Occupant doth gain 

an Inheritance by the Law of Nations, and the ſame ſhall deſcend; 

then by the Rules of what Law ſhall the Deſcent be govern- 

g ed ? It muſt be by the Laws of the Country to which they did 
f originally, and till do belong. But then ſuppoſing the Lands 
—_ gained to the Crown, and the Crown to diſtribute thoſe Lands, 
i the Grant of them is to hold in Socage, and that is a common 
j Law Tenure; why are not their Perſons in like Manner under 
| the Common Law * When a Governor was firſt received by, or 
impoſed upon them, *twas never intended, either by King or People, 
that he ſhould Rule by any other Law than that of England. 
And if it had been known to be otherwiſe, the Number of 
Subjects there would have been very ſmall. In theſe Caſes 
their Allegiance continues, and muſt be according to the Laws 
of England; and 'twas argued, that ex conſequenti the Pro- 
tection and Rule of them ought to be by the ſame Laws, for they 
are Mutual and Reciprocal, anum trahit alterum ; and that Law, 
which is the Rule of the one, ſhould be the Rule of the other; 

| beſides, tis the Inhabitants, not the Country, that are capable of 
Laws, and thoſe are Eugliſb, and ſo declared and allowed to be; 


and conſequently there's no Reaſon why the Engliſh Laws ſhould 
| I nor 
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not follow the Perſons of Engliſhmen, eſpecially while they are 
under the Engliſh Government, and fince the Great Seal goes thi- 
ther. And further, a Writ of Error lies here upon any of their 
ultimate Judgments ; ſo ſays Vaughan 402. and 21 Hen. 7.3. 
that it doth ſo to all Subordinate Dominions ; and tho' the Di- 
ſtance of the Place prevents the common Uſe of ſuch Writ, yet 
by his Opinion it clearly lies ; and he reckons the Plantations 
Part of thoſe Subordinate Dominions. Now a Writ of Error is 
a remedial Writ, whercon Right is to be done, and that muſt be 
according to the Laws of England; for the King's Bench, in caſc 
of a Reverſial upon ſuch Writ, is to give a new Judgment, as by 
Law ought to have been firſt given. Vaughan 290, 291. ſays, It 
lies at Common Law to reverſe Judgments in any inferior Do- 
minions; for if it did not, Inferior and Provincial Governments 
might make what Laws they pleaſe; for Judgments are Laws 
when they are not to be reverſed. It lay to Ireland by the Com- 
mon Law, ſays Coke 7 Rep. 18. tho' there had been no Reſerva- 
tion of it in King John's Charter. Then 'twas inferred, that the 
lying of a Writ of Error proves the Laws to be the ſame, 7. e. in 
general the Common Law to govern in both Places, from the 
Difference aſſigned between Ireland and Scotland; it lies not to 
Scotland, becauſe a diſtin Kingdom, and governed by diſtinct 
Laws; and it lies to Ireland, becauſe ruled by the ſame, and 
conſequently, if a Writ of Error lies on the final Judgment there, 
it's a good Argument that the ſame Law prevails there. Theſe 
Plantations are Parcel of the Realm, as Counties Palatine are: 
Their Rights and Intereſts are every Day determined in Chancery 
here, only that for Neceſſity and Encouragement of Trade and 
Commerce, they make Plantation Lands as Aſſets in certain Caſes 
to pay Debts; in all other Things they make Rules for them ac- 
cording to the common Courſe of Eugliſh Equity: The Diſtance, 
or the Contiguity of the Thing, makes no Alteration in the Caſe. 
And then 'twas ſaid, as at firſt, That this then was the ſame Caſe, 
as if the Impriſonment had been in England or on Shipboard, as 
to the Rules of Juſtification ; that if there were another Law, 
wa Faure juſtify it, the ſame ought to have been certainly 
pleaded, 5 
As to the Inſtructions, theſe do not appear, and therefore arc 
not to be conſidered in the Caſe, and they ſhould have been ſet 
forth, and no extraordinary Power is to be preſumed, unleſs. 
ſhewn; for every Man in pleading is thought to make the beſt of 
his own Caſe, and conſequently that if twould have made for him, 
the fame would have been ſhewn ; and becauſe they arc not 
ſhewn, they mult be thought directive of a Government accord- 
ing to the Laws of Englard, ſince tis to a Subject of this Realm 
to govern other Subjects of this Realm living upon a Part of 
this Realm, and from the King thereof, who muſt be ſuppoſed 
R approve thoſe Laws which make him King, and by Which he 
eigns. Ow Sh 5 
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Sir Richard Dutton, Plaintiff, 


Reply for 
Plainkiff in 
Error, 


ney of a Man in the Ifland, and then had returned to England, 
and an Action had been brought for it, and he had pretended to 
juſtify the Receipt of it as Governor ; he muſt have ſhewn his 
Power, the Law, and how he obſerved that Law ; the like for 
Goods; the ſame Reaſon for Torts and Wrongs done i & ar- 
mis. 
Now the Court below could conſider no other Power or Law 
to juſtify this Act, but the Common Law of England, and that 
will not do it for the Reaſons given ; and if it be juſtifiable by 
any other, it muſt be pleaded ; and what he hath pleaded is not 


purſued, Gc. 


As to the Commitment by a Council of State, what it means is 
hardly known in the Law of England; and that Authority which 
commits by our Law, ought to be certain, and the Cauſe expreſ- 
ſed, as all the Arguments upon the Writ of Habeas Corpus in old 
Time do ſhew ; but here's no Council: And 'tis not ſaid ſo much 
as that he was debito modo onerat' : And as to the Demurrer, that 
confeſſes no more than what is well pleaded : And as to Conſe- 
quences, there's more Danger to the Liberty of the Subject, by al- 
lowing ſuch a Behaviour, than can be to the Government by al- 
lowing the Action to lie: And therefore 'twas prayed that the 
Judgment might be affirmed. 

It was replied on Behalf of the Plaintiff in the Writ of Error, 
That notwithſtanding all that had been ſaid, the Laws there were 
different, tho' the Foundation of them was the Common Law, 
that they would not enter into that Queſtion, What ſort of Title 
at firſt gave Right to theſe Lands? But that this was a Commit- 
ment by a Council of State: And, as to the Objection of too 
general Pleadings isa male & arbitrarie exercendo, &c. tho' the In- 
ducement of the Plea was ſo; there were other Matters more 
particularly pleaded ; the Altering the Decrees in his Chamber, 
which was ſufficient : And as to the Objection, That 'tis not al- 
ledged in the Pleadings, that the Charge in Council againſt Vi- 
tham was upon Oath ; they anſwered, That tis not eſſential, tho 
prudent, to have the Charge upon Oath before Commitment; 
Matters may be otherwiſe apparent. And as to the Objection, 
That the Warrant of the Council for the Commitment was not 
ſhewn ; they ſaid that it lay not in their Power, becauſe twas 
delivered to the Provoſt Marſhal, as is Authority for the Cap- 
ture and Detention of him, and therefore did belong to him to 
keep: And that the Council, tho they were not a Court, yet they 
had Juriſdiction to hear the Complaint, and ſend him to another 
Court that could try the Crime; and tho it did not appear that the 
King gave any Authority to the Governor and Council to com- 
mit, yet'tis Incident to their Authority, as being a Council of State; 
the Council here in England commit no otherwiſe; and where the 
Commitment is not authorized by Law, the King's Patent gives no 
Power for it: But the Government muſt be very weak, where the 
Council of State cannot commit a Delinquent, ſo as to be forth- 
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ſame was accordingly reverſed. 


Philips verſus Bury. 


RIT of Error to reverſe a Judgment given for the De- ,,.....*+ 
fendant in the Court of King, Bench, where the Caſe Vifitatorial 
upon the Record was thus; Ejebtione firmæ on the Demiſe of _—_ 
Painter as Rector, and the Scholars of Exeter College in Oxon, by ge 
for the Rectors Houſe. The Defendant pleads ſpecially, That o). 
the Houſe in Queſtion is the Freehold of the Rector and Scholars . 
of the College; but he ſays, That he, the ſaid Dr. Bury, was Carth. 1 80. 
then Rector of that College, and that in Right of the Rector and 
Scholars he did enter into the Meſſuage in Queſtion, and did E- 
ject the Plaintiff, and ſo holds him out; ab/qze hoc, That Pain- 
ter, the Leſſor of the Plaintiff, was at the Time of making the 
Leaſe in the Declaration Rector of that College; & hoc para- 
tus eſt verificare, &c. eee 


The Plaintiff replies, That the Meſſuage belongs to the Rector 
and Scholars, but that Painter the Leſſor was Rector at the Time 
of the Leaſe ; & hoc petit quod inquiratur per Patriam, Gc. and 
thereon Iſſue is joined, and a Special Verdict. 2 

The Jury find that Exeter College is and was one Body Po- Special Ver- 
litick and Corporate, by the Name of Rector and Scholars Col- dis. 
legij Exon infra Univerfitat' Oxon, that by the Foundation of 
the College there were Laws and Statutes by which they were to 
be governed; and that the Biſhop of Exeter for the Tiriie being, 
and no other, at the Time of founding the College, was conſti- 
tuted by Virtue of the Statute concerning that Matter hercafter 
mentioned, ordinary Viſitor of the ſame College, ſecundum teno- 
rem & effectum ftatut' eam rem concerneut', That the Biſhop of 
Exeter, who now is, is Viſitor according to that Statute, Then 
they find the Statute for the Election of a Rector, prout, G . 

Then they find the Oath required of the Rector, That ſo 
long as he ſhould remain in that Office, he ſhould be true and 
faithful to the College and its Lands, Tenements, Poſſeſſions 
Eccleſiaſtical and Secular, Rights, Liberties and Privileges, and 
all its Goods, moveable and immoveable would keep and de- 


fend, and all the Statutes, Ordinances and Cuſtoms 0 the Col- 
lege he would obſerve, and endeavour that they ſhould be ob- 
ſerved by all Scholars, Graduates and Under-graduates, Gc. 
That he would occaſion no Trouble or Grievance" to any of the 
Scholars contra juſtitiam, charitatem & fraternitatem but accord- 
ing to the beſtof his Judgment and Conſcience he would cauſe due 
Diſcipline to be uſed according to the Form of the ee 
N 5 2 5 College: 


Philips verſus Bury. 
College : 'That he would maintain and defend all Suits for the 
College, but never begin one wherein any Diſadvantage or great 
Prejudice may happen to the College, without the deliberate Con- 
ſent of the major Part of the Fellows. And if any Variance 
happen between him and the Scholars, and the ſame be not end- 
ed within ten or twenty Days, by the Sub-ReQor, Dean and 
three ſenior Scholars of the College, that then he would ſtand 
to the Direction of the Chancellor, or in his Abſence, of the Vice- 
Chancellor or his Commiſſary, and his Award would faithfully 
obſerve, & ſi contigerit me in poſterum propter mea demerita, ſeu 
cauſas in ſtatut content, juxta formam ſtatutorum ab officio ineo 
expelli, ſeu alias amoveri, omnibus & ſingulis juris & fact reme- 
dits per que vel que petere me poſſim reconciliari wel in integrum 
reſtitui circa pramiſſa quantumcunque aliis probitat' & vite me- 
rita mihi 9 in vim pacti renuncio in his ſcriptis, and 
that he would obſerve the Statutes, according to the plain Gram- 
matical Senſe, c. 8 

Then they find another Statute, S gif Scholarium vel Electo- 
rum, be convict of Adultery, Incontinency, Hæreſis pertinacis, wil- 
ful Homicide, manifeſt Perjury, frequent Drunkenneſs, alteriuſ- 
que publice turpitudinis, before the Rector, Sub-Rector, Dean 
and five other ſenior Scholars, or the major Part of them with the 
Conſent of the ſaid Rector, he ſhall be ipſo facto expelled, nulla 
alia monitione præmiſſu. And in the ſame Statute (which is inti- 
tuled de cauſis propter quas Scholares privari debeant, & de diſſen- 
tionibus ſedandis) tis farther eſtabliſhed, quod ſi aliqua diſcordia, 
fra, rixe aut diſſentionis materia (quod abſit) in difto Collegio ſu- 
borta fit, qualitercunque inter ede Scholares, aut alios iu 
ditto Collegio morantes, niſi fic diſſentiones intra unum diem intra 
ſe concordent, tunc celerius, cautius & melins quo fieri potuit per 

rædict Redctorem, vel in ejus abſentia Sub-rettorem & tres Scho- 
ares, ex praſentibus in Collegio omnino Seniores intra biduum ſe- 
detur & pacificetur hujuſmodi diſſentio; ſi vero ipſi ad eand ſe- 
dand' non ſufficiant, tum Rector (aſſuuupto ſibi Sub-reftore, De- 
cano & aliis quinque Scholaribus omnino Senioribus per quos veriſ 
ſedari poterit) ſummarie & de plano eam examinat, ſicque finis diſ- 
cordiz, ire, diſſentioni, & jurgio hujuſinodi, favore, partialitate, 
tra, odio, & invidia quibuſcunque ceſſantibns, intra tres dies lap- 
Jum illius hidui immediate ſequentes imponatur : & quicquid Re- 
Flor cum pred vel major parte corundem duxerit ordinandum & 
agendum per partes diſcordantes firmiter in virtute eorum jura- 
Menti obſervetur,& executioni abſque contradi ct ione cujuſcunque de- 
mandetur: necliceat alicui de ditto Collegio, cujuſgunque * aut 
ſtatus extiterit, occaſione rixæ, jurgij aut difſentionis intra dictum 
Collegium aut extra inter eoſdem ortæ vel mote, proſecutionem fa- 
cere, aut litem aliquam movere vel aliquem 1mpetere, aut ad judici- 
um trahere, coram aliquo judice extrinſeco Eccleſiaſtico vel Secular, 

| ſed volumus omnino quod hujuſmodi jurgia, ira, rixs, diſcordia © 
diſſentiones (que per Dei gratiam raro aut nunquam contingent) 
per perſonas predift aliqua ordinatione bona ſeu concordia termi- 


IE 
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there was, and yet is, quidam ordo Scholarium, vocat veri & per- 
petui Scholares; and that by the Statutes, every Scholar who hath 
paſſed his Probation Year, and is approved to be a true and per- 
petual Scholar, ſhall take an Oath before the Rector, or in his 
Abſence before the Sub- rector, c. to obſerve the Statutes of the 


College, and to endeavour that others obſerve them too, or o- 


therwiſe to undergo the Penalties on them inflicted, without 
Contradiction, according to the true Form and Effect of theſe Sta- 
tutes : To obey all Injunctions, Expoſitions and Conſtructions 
by the Reverend Biſhops, Succeſlors of the firſt and original 
Founder, ſuper dubits Statut emergentibus ad eoſdem Epiſcopos ex 
conſenſu Rectori & majoris partis Scholarium delat' faciendis ; to 
be true to the College, neither to do, nor wittingly to ſuffer to be 
done, any Prejudice, Damage or Scandal to the ſame; to obey, 
aſſiſt, and reverence the Rector, Sub- rector, 6c. and other Supe- 
riours, Scholars in licitis ac honeſtis, & maxime in eorum conden- 
tionibus & in negotiis Collegij quatenusòtatuta jubent aut requirant, 
effectually to obey all Directions and Orders of the Rector, Sub- 
rector, c. to maintain and defend the Rights and Liberties, the 
Honeſty and good Fame of the College, and its Scholars, Oc. J. 
tem ſi contingat me poſthac per Rectorem ant in hujuſmodi rebus 
habentes intereſſe corrigi & puniri, aut a dicti Collegii ſuſtentu- 
tione ejici & expelli, excludi, privari, vel amoveri propter mea for- 
ſan demerita, ipſum ReFtorem ſeu alias perſonas ſeu eorum aliquem, 
occaſione expulſionis vel correftionis hujuſmodi, nunquam proſequar, 


_ moleſtabo, vel inquietabo, per me, alium vel alias, ſeu ab aliis pro- 
ſequi vel moleſtari ſeu tnquietari ea de cauſa quantum in me fuerit 


permittam ; ſed ſponte ſumpliciter-vel abſolute, omni attioni, contra 
Rettorem aut alios dicti Collegij Scholares quomodo libet appella- 
tioni & querelæ in ea parte faciendis, ac quorumcumquè literar* in- 
petrationt precibus principum, prælatorum, procerum, magnatum, 
& aliorum quorumcunque, quibus poſt adjus,titulum & poſſe ſſionem 
vindicandum reconciliari, ac quibuſcunque juris & fatti remediis 
per que me petere poſſem integrum reſtitui, quantumcunque alias 
mihi probitatis G vitæ merita ſuffragantur, in vim patti renuncio : 
To be juſt and impartial in Election of Scholars, not to reveal 
the Secrets, (5c. not to deſert the College to be of another, with- 
out Licenſe, (5c. 8 | 

The Jury finds, That according to the Statutes there are proba- 
tionary Scholars, who are to be ſuch for a Year, before they be 


admitted to be true and perpetual Scholars, and that every one 


choſen in for a Probationer, ſha}l ſwear that he cannot certainly 
expend above four Marks per Aunum; to be true to the College, 
and not to reveal Secrets to its Scandal, Prejudice or Danger; not 
to make or procure any Conventicles, Conſpiracies, or Contracts 
againſt the Ordinances and Statutes of the College, or the Ho- 
nour of the College or the Rector, (5c. to promote Peace there; 
Gi contingat me (quod abſit) juxta formam G exigentiam Sta- 


tutor a præditt Collegio expelli ſeu amoveri per Rettorem & alias 


L | perfor 


The Jury finds, That from the Foundation of the College 
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The Statute 


perſon” in hnjuſmodi expulſione intereſſe habentes, c. in like 
Manner as the perpetual Scholars ſwear. 
Then the Jury find the Statute de /i/tatione, reciting how 


| ef Viſiration. prone Mankind is to Evil, and Time changeth the beſt Things, 


and that tis impoſſible to make Laws, but by Mis- conſtruction, 
Fraud, or other Practiſe may be diſſolved, that he confided in the 
Biſhops of Exeter his Succeſſors (quos dicti Collkgij Patronos & vis 
ſitatores relinquimus) that thoſe who are brought thither through 
fervent Charity, being inflamed with Chriſtian Faith, might 
watch to the preſerving that Nurſery; that the Statutes and Or- 
dinances of the College might be ſtudiouſly obſerved, Virtue and 
Learning be nouriſhed, their Poſſeſſions and Goods, ſpiritual and 
temporal, may flouriſh, their Rights, Liberties and Privileges 
may be defended: Ea de cauſa liceat Domino Epiſcopo Exon' qui 
pro tempore fuerit, & nulli alij nec aliis, quoties per Reftorem 
dicti Collegij, & in ejus abſentia Sul. rectorem & quatuor alios ad 
minus ex ſeptem maxime ſenioribus $cholaribus, fuerit requiſetus, nec- 
uon abſque requiſitione ulla de quiuquennio in quinquennium ſemel 
ad dictum Collegium per ſe, vel ſuum Commiſſar quem duxerit depu- 
tandum, libere accedere; cui quidem Reverendo--Hegives full Power 
upon all Articles in the Statutes contained, and other Articles con- 
cerning the Eſtates, Honoursor Profits ofthe College, to interrogate 


and examine the Rector, Scholars, and ele&, and to compel them 


by Oath, and Cenſures if need be, to ſay the Truth, and all Crimes 
and Offences of the ſaid College whatſoever, Commiſſa & in ea 
oifitatione N according to the Quality of the Offence to 
puniſh and reform, and to do all Things requiſite quoad eorum 


correctionem & reformationem,etiamfi ad deprivationem ſeu amotio- 


nem Reforis, Sub- rectoirs aut alterius cujuſquam, ab adminiſtra- 
tione ſua vel officio, ſiue ad amotionem alicujus Scholaris vel Eledti 
ab eodem Collegio, Statut © Ordinationibas id exigentibus, proce- 
dere contingat : Stat inſuper, that none in dictis vifutationibus in 
dicto Collegio faciend contraReflorem,Sub-reftorem aut aliquem a- 
lium ipſius Collegij quemcumque dicat, deponat ſeudenunciat, niſi quod 
verum crediderit, ſeu de quo publica vox vel fama laboraverit contra 
eundem in virtute juramenti ab eo prius Collegij praftiti : Ordi- 
nantes præterea ut Dominus Epiſcopus Exon cum in perſona pro- 
pria viſitare aut premiſs facere dignatur, Rector & duo Scholares 
ex preſentibus maxime Seuioribus unam in Collegio refeftionem 


quadraginta ſolidor expenſas non excedentem eidem Epiſcopo hu- 


militer & reverenter offerent. Commiſſario autem cum praemiſſa fece- 
rit duas refeftiones in Collegio vel vigints ſolidos per manus Reforis 
de bonis Collegij perſoloi concedimus pro omnibus laboribus & expen- 

is in hanc Cauſam tam in itinere quam in Univerſitate tempore 
hujus viſutationis. Traque Dominus Epiſcopus quadragint ſolid, 
Commuiſſarius vero viginti ſolid', in uno & eodem anno pro actu vi- 
ſetationis ad ſumptus Collegij nonexcedat ; nec inceptam aliquam 
viſitationem ultra duos dies promi me ſequentes, aut ex cauſis urgen- 
71fhmis & rariſſimis ultra tres dies prorogari aut continuari ullo 
patiovolumus, ſed lagſo & adto illo biduo5:quando de cauſis preditt' 


alterius prorogatur triduo tranſatio, ea ipſa viſitatio illa pro termi- 
rata & diſſoluta habeatur, | Et 
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inter quindecim dies poſtquam aliquid præmiſſor commiſerit, vel in 
eorum aliquod inciderit, primo per ſub-reftorem,; afhiftentibus ei 
quinq; ſcholaribus maxime ſenioribus ditti Collegii, moveatur Re- 
dor, eiq; bonis rationibus ſuadeant ad voluntarie cedendum officio : 
quod ſi ſponte inter triduum cedere noluerit, tunc intra octo dies 
poſt hujuſmodi monitionem ſubrettoris, aſſenſu & teſtimonio omnium 
perpetuorum ſcholarium difti Collegii; vel ſaltem majoris partis 
- eorundem, denunciabit Domino Epiſcopo Exon qui pro tempore 
Juerit, per duos ipſius Collegis ſcholares omnino ſeniores, cum 
literis aliquo ſigillo authentico, ac ſigno & ſubſcriptione alicujus 
Notarii publici ſignatis, vel ſaltem loco ſigilli authentici, ſub- 
ſcriptione ſubretctoris, ut præfertur, & majoris partis ſcholarium 
ac notaris publici fiagno communitis, cauſas, defectus, crimina, 
exceſſus, vel enormia Redtoris continentibus, proviſo quod omnes 
hujuſmods atteſtantes, ac teſtimonium perhibentes, prius tattis ſa- 
croſandtis Dei Evangeliis coram ſubrectore, ipſo primum id coram 
illis perficiente, ac deinde a ſingulis eorum id exigente, jurabunt, 
quod non per invidiam, malitiam, odium vel timorem, nor for 
Love nor Honour of any other to be promoted to the Place, 
nor for Emulation, nor Envy, or by Conſpiracy, or the Procura- 
tion of any other they did teſtify it, but merely from a good 
Zeal and Love for the College, and the good Eſtate thereof: 
That the Biſhop, or his Vicar, de cauſis, criminibus, exceſſibus & 


defeftibus contra reftorem propofitis, ſummarie & de plano, & 


extra ſtrepitum judicialem cognoſcat ; and if by ſufficient Proof 
he find the Accuſation true, he ſhall immediately remove him 
from his Office and Adminiſtration, and injoin the Scholars to 
proceed to the Election of a new Rector, according to the Form 
of the Statute aforeſaid : Cefſſantibus appellationibus--- querelis, 
aut cujuſcunque alterius Juri & fatti remediis, quibus hujuſmo- 
di amotio valeat impediri aut differri, que omnia irrita efje volu- 
mus, ftatuimus & decrevimus ipſo facto. 1 


Queen El- The Jury find further, that Queen Elizabeth, 1. Marti; and 


b mak . 1 
it a College. regni ejus octavo, makes this Houſe, which was before a Hall, 


to be a College, and confirms the Statutes, and conſtitutes them 
a Body Corporate, and that one Sir Milliam Petre, being willing 


to ſupply the Wants of the College, makes Addition to the Re- 
venue, and to ſome defective Statutes, c. 
2 Then they find that before the Time of the Demiſe in the Decla- 
Caſe, ration, viz. 16 Oftob Anno I. & Mar 1. one James Colmer, A. M. 
was Convicted before the Rector, Sub- rector, and five Seniors, 

of Incontinency with one Anne Sparrow, and therefore was 

He *ppeals Expelled ; that he Appealed to the Biſhop of Exeter; that 21ſt 
ones uno. of February, 1689. he made his Commiſſion to Dr. Mafters, 
which Commiſſion is found i hæc verbo, reciting that 'tis com- 

plained by C. that he was unjuſtly Expelled, and therefore ap- 

points Dr. Maſters to hear and determine the ſame; that the Com- 

| miſſary proceeds to the Execution of that Com miſſion, and 2 2d 
2 by Martii he comes to the College and ſits in the Chapel with a 
„ Notary Publick, and Colmer appears, and the Rector and the reſt 
did not; then he Adjourns to the Hall, and Summons all the 
SR Parties 
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Parties to attend there, and there Dr. Bury made and exhibited a 

Proteſtation in Writing under their Hands, ſetting forth the Oath P Buy pro- 
| | . . k teſts, 

of a Fellow not to Appeal and Proteſt againſt his Authority, to 

examine it; thereupon the Doctor proceeds and examines the 

Fact ex parte, and Reverſes the Sentence, and reſtores Cylmer, Colmer reſto- 

viz. 25 Martij, becauſe the Proceſs was not tranſmitted, red. 


— — 


Then they find that the 16th of May the Biſhop iſſued his Ci- 
tation to the Rector, or 'Sub-Recor, for a General Viſitation, to General vi: 
be held the 16th of June in the Chapel of the College; and ſitation. 
accordingly the 16th of June the Biſhop comes to the College, 


| and to the Door of the Chapel, which was ſhut up; and that the 


Porter was ſubject to the Government of the Rector, and bound 

to obey his Commands in ſhutting or opening the Doors; and 

certain of the Scholars did then offer in area Collegij a certain 
Writing under their Hands, proteſting againſt the Viſitation, as _—_— 
within Time, by reaſon of Dr. Mafter's Viſitation : This is re- 

fuſed by the Biſhop : The Biſhop then Adminiſtred an Oath to 

Vebber, of the Service of Citation; and then he called over the 

Names of the Rector and Scholars who appeared not; and not be- 


ing admitted into the Chapel he departed. 


Then upon the 21ſt of July he ſummons a Viſitation upon Proceedings 
the 24th of July, and the 23d of July the Rector, c. proteſted io Dr. Bur: 
againſt the intended Viſitation, inſiſting on their Statutes, which Eon 
by Oath they are bound to obſerve, and this under their Common 
Seal. Then the Biſhop upon the 24th of July receives the Pro- 
teſtation, quatenus de Jure; then they departed, refuſing to agree 
to his Viſitation ; Ten of the Fellows appeared, and ſubmitted ; 
the reſt were pronounced Contumacious for not appearing : Then 
he Adminiſtred ſeveral Interrogatories, to diſcover Matter of Ac- 
cuſation againſt the ReQor and Fellows. In the Afternoon the 
Abſentees were called again, and declared in Contempt, and the 
Fellows ſuſpended, and Adjourned to the 25th; and then Dr. Herne 
was deprived for having a Living inconſiſtent with his Fellow- 
ſhip ; Dr. Bury is pronounced Contumacious, ſed de pana in eum 
infligend' duxit deliberand Then the 24th he calls for the Act, 
attum quendam coram eo decimo ſexto die Julij ul! Elaps,, die alias 
fiatut pro viſitatione hujus Collegij expedit', eundemque actum pro 
parte proceſs hujus negotij viſitationis haberi decrevit. Then he 
Adjourns to the 26th, and then he deprives Dr. Bury for Con- 
tumacy, with the Conſent of Four of the Seven ſenior Fellows 
not Suſpended; Twelve having been Suſpended. And they find 
further, That the Four Fellows which Subſcribed the Sentence of 
Deprivation were not of the ſenior Fellows, unleſs by the De- 
privation of Dr. Herne, and the Suſpenſion of George Vernon, 
Thomas Lethbridge, Benjamin Archer, Samuel Adams and Philip 
Thorne ; all which fix, Half the Number of the Suſpended, were 
ſeniors to the Conſenting Scholars. : 


M 5 Then 


n 


— ——_— — —— IRo—_ 
ä 2 — —L— — * 
0 * 


— 
— — 


ag : 
P 


2 2 
— — — 


——= a —— 
8 3 32 . E 
alla. — — — =. — _— — — > e 
— 2 — — — 4 3 WE Ik. = 
. SA I 2. * — — 2 n 
28 — — — 
* E 2 + - 


— — 
— late + 
—— 


— <> 2 he - ad —_— DE " 1 — 

5 — ater 2 2 Rt; 
— — —— * 2 s 7 5 = X% 
* — — —— Ah... A —ʒ—ʒ4 2 - 

— — 2 — — _ 

— a oby Ad a — Peony . m— 
2 . 
— 2 S A 
* — Wig . — IR. 2 — 
+ _— — — Hiatt Ros ALT 6 


n = r r 5 — — b ID. . , * 


+ att a . — 


| Philips verſus Bury. 


RS EC Cee eater —— 


Then they find that after this Sentence Painter was elected 
into the Rectorſhip, Concurrentibus omnibus requiſitis ; ft predic? 
 Officium Rettoris eo tempore fait vacans ; and that Dr. Bury, 
1 June, Anno Jac. 2. & ſemper poſtea uſque ſententiam prædictꝭ, 

ſi ſententia in contra non valeat, ſemper poſtea fuit & adhuc ef 
derus & legitiuus Rector Collegij prædit'. 6 

That Milliam Painter as Rector, and the Scholars of the ſaid 

College, did make the Demiſe in the Declaration, and thereon the 
Concluſion Plaintiff entred, and Dr. Bury enters upon him, and holds, and 
of the Speci- yet doth hold him out odo & forma prout in nar, Oc. ſed utrum 
af Verdict. ſper tot am materiam praditt locus Reftoris - rivation pros 

dittam pred Arthuri legitime vacavit necne the Fay are 1gno- 
rant, & fs per inde locus preditt legitime vacavit, tunc pro querent ; 
& fe non, tunc pro Defendent. 3 5 


— 


Argument fo It was argued on the Behalf of the Plaintiff in the Writ of Er: 
eu. F ror, That this Judgment was illegal; and the general Queſtion 
See the Ar- Was, Whether this Sentence: of Deprivation, thus given by the 
8 of Viſitor againſt Dr. Bury, did make the Rectorſnip void as to him, 
4 da and ſo conſequently gave a Title to the Leſſor of the Plaintiff. 
Reports. But upon this Record the Queſtions were two: 1. Whether or no 
by the Conſtitution of this College the Biſhop had a Power in 
this Caſe to give a Sentence? 2. Suppoſing that he had ſuch a 
Power, Whether the Juſtice of that Sentence were examinable in 
MMieſtmiuſter-hall upon that Action? 1 
e the Bi- And 1. twas argued, That the Biſhop had ſuch a Power to 
"peg give a Sentence; and it was agreed that he could make his Viſita- 
give ſuch tion but once in five Years, unleſs he be called by the Requeſt of 
Sentence. the College; and if he comes uncalled within the five Years, his 
Viſitation would be void : But yet the Viſitation of the 24th of 
July was a good Viſitation, and conſequently the Sentence upon 
it is good; that there was no Colour to make Dr. Mafters's coming 
in March to examine Colmer's Appeal upon the Viſitor's Commiſ- 


{ion to be a Viſitation ; and that becauſe it was a Commiſſi- 


Twofold to examine this particular Matter. Then 'twas urged, That tho 


Power of 


the Viſitor. 2 Viſitor be reſtrained by the Conſtitutions of the College from 


5 the 
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the ſame, and that ſuch Default be no more made, c. And the 
Ordinary or Viſitor of Right ought to do this, &c. and fo was it % fer. 
held in Appleford's Caſe in the Court of King's Bench, who was Cate: 
expelled upon a like Occaſion as Colmer was; he appealed to the 
Biſhop of J/inton, who was Viſitor, and he confirmed the Ex- 
pulſion, and held to be good upon the Appeal; for the Hearing 
of Appeals is a ftanding, fixed, conſtant” Juriſdiction. Viſt- 
ting is one Act or Exerciſe of his Power, in which he is limited 
as to Time; but Redreſſing of Grievances is another, and his pro- 
per Office and Buſineſs at all Times. Tis the Caſe of all the Bi- 
{.-2ps of England, they can viſit by Law but once in three Years, 
but their Courts are always open to hear Complaints and Deter- 
mine Appeals; ſo that here, tho' but one Viſitation can be in five 
Years without Requeſt, yet the Power and Authority to hear and 
examine any Difference between the Members, and to relieve a- 
"= any particular Injury, that is continual, and not limi- 
ted. e | | | | 
Then 'twas argued, That tho' what was done upon the 16th 8 
of June was with an Intention to Viſit, yet being denied to ged by the 
enter the Chapel, where the Viſitation was appointed to be held, Contumacy 
it was none; and his Calling over the Names, was only to OT — 
know who hindred the Viſiting; and his making an Act of it 
afterward, or Adminiſtring an Oath at the Time, can never be 
ealled one; tho it hath been below ſaid to be a Tacking that of 
June to that of July; but that cannot be, for then it continued 
much longer than was intended; nay, much longer than it can 
by the Statutes of the College, for that is to ceaſe in three 
ays. . ; 
It turns rather the other Way; having been hindred in Zune, 
he makes an Act of it in July, in order to call them to an Account 
for it, as for a Contumacy, and to bring them to Judgment at 
his Viſitation : "Twas no more than taking an Affidavit of the 
Service of a Citation. 
The Appointment of a Viſitation in the Hall was occaſioned by 
the Obſtruction met with at the Chapel; and twould be a very 
ſtrange Conſtruction, that when he deſigned a Viſitation, and was 
hindred, that the Hindrance and his Inquiry about it ſhould be 
called a Viſitation ; and a former Contumacy in oppoſing an in- 
tended Vilitation, ſhould prevent their being ſubject to an actual 
true one. 
Then 'twas argued, That there was no Neceſſity that there 
ſhould be the Conſent of the four ſenior Fellows to the Depri- Concurrence 
vation of the Rector; and by one of the Counſel it was owned, of Fellows 
that if ſuch Conſent had been neceſſary, the Sentence had been vot neceſſa- 
a Nullity : But as this Statute is framed, 'twas argued, that the 
2 might deprive tho they did not concur, for theſe Rea- 
ons : 
I. By the Statutes, the Biſhop for the Time being, is made the 
ordinary Viſitor of Exeter College, and that where any one is 
Viſitor of a College, he hath full and ample Authority to De- 
| prive 


Philips verſus Bury. 


prive or Amove' any Member of the College quatenus Viſitor. 
2. There is an expreſs Power given to the Biſhop to proceed to 
the Deprivation of the Rector, or the Expulſion of a Scholar; 
and this in his Viſitation. And 3. The qualifying Words do not 
reſtrain'it to be with the Conſent of the four Fellows ; the Word 
is Deprivatio as to the Rector, and Expuſſio as to the Scholar; 
tho they are ſynonymous as to real Senſe, yet by this Statute 
they are differently applied: Then it ſays, F the Biſhop do pro- 
ceed, &. that only relates to the Caſe of a Scholar, becauſe the 
Word there uſed is Expulſio, which is never applied but to the 
Amotion of a Scholar ; and it is impoſſible to relate to the Re- 
or, for then he muſt conſent to his own Deprivation, for his par- 
ticular Conſent is mentioned and required, and that is not to be 
expected: And in this Caſe, the Conſent of the ſenior Fellows, 
without that of the Rector, is not ſufficient. 

But then the ſubſequent Words are, That if the Redtor be depri- 
ved by the Biſhop's Commiſſary, with the Conſent of the ſenior Fel. 
lows, he may appeal to the Biſhop : "Tis true, the Rector hath 
that Liberty, if the Commiſſary do deprive him; but there are 
no Words that do abridge the Biſhop's own Power. The Com- 
miſſary's Power is reſtrained by theſe Words, To have the Conſent, 
c. but the Biſhop's own Power hath no ſuch Qualification. 

Power given It js objected, 'T hat tis unreaſonable to imagine a ome Pow- 


he Foun 
by rae Foun” er in the Viſitor over the Rector, than over the Scholars. But 


Rule, the Queſtion is not, What was fit and reaſonable for the Founder 
to have done? But to conſider, upon Peruſal of the Statutes, what 
he hath done? Suppoſe he doth give ſuch an abſolute Authority, 

'tis what he had over the Thing granted ; he might have reſerved 

to himſelf a Power of Revocation, or what other Power he 

thought fit; and by the ſame Reaſon he might give the like to a 

Viſitor of his Appointment ; and having done ſo, it muſt be ſup- 

poſed that he had ſome Reaſons for ſo doing. The Rector hath 

a Privilege, not to be deprived without the Benefit of Appeal, 

if 'twere by the Commiſſary: The Scholars have no Appeal. He 

might think fit to truſt the Rector with his Viſitor the Biſhop, as 
ſuppoſing more Care would be taken by him of the Head of the 

College, than of inferior Members. 

But the Ozere is not, What Reaſon induced the Founder to 
make thoſe Appointments ? He was Maſter of his own Charity, 
and might qualify it as he pleaſed ; and he hath given it under 
this Qualification, 'That the Biſhop is made Viſitor, and might 
deprive the Rector, as he hath done, according to the Statutes and 
Conſtitutions of this College. 


Whether the Sufficiency Deprivation 1s 
Juſtice of never to be called in Queſtion, nor any Inquiry to be made in J/e/t- 


Sentence ex- Miuſter- hall into the Reaſons or Cauſes of ſuch Deprivation, if 
aminable. the Sentence be given by him that is the proper Viſitor, created 
ſo by the Founder, or by the Law. 


1 Twas 
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aggregate, conſiſting of many Perſons; ſuch as are for Publick 


like, being of Publick Concern, are to be governed according to 


the Laws of the Land, and to be regulated and reformed by the 


Juſtice of Weſtminſter-hail ; of theſe there are no private Foun- 


ders, and conſequently no particular Viſitors: There are no Pa- 
trons of theſe ; they only ſubſiſt by Virtue of the King's Letters 


Patent, or Cuſtom and Uſage, which ſuppoſes Letters Patent, and 
areſupported and ruled by the Methods of Law : Therefore, if a 
Corporation be made for the Publick Government of a Town or 
City, and there is no Proviſion in the Charter how the Succeſſion 
ſhall be, the Law ſupplies the Defect of that Conſtitution, and 
ſays it ſhall be by Election, as Mayor, Aldermen, and Common 
Councilmen, and the like; and ſo is 1 Rolls Abridg. 513. 

But private and particular Corporations for Charity, Founded 
and Endowed by private Perſons, are ſubje& to the particular Go- 
vernment of thoſe who Erect them: Therefore, if there be no Vi- 
ſitor appointed; in all ſuch Caſes of Eleemoſynary Corporations, 


the Law doth appoint the Founder and his Heirs to be Viſitors : 


'They are Patrons, and not to be guided by-the common known 
Laws and Rules of the Kingdom ; but ſuch Corporations are as 
to their own Affairs to be governed by the particular Laws and 
Conſtitutions aſſigned them by the Founder. 
Though ſome have ſaid, that the Common Law doth not ap- 
point any Viſitation or Viſitor at all; yet 'tis plain, that it doth 


2 FW p i , | ag Diverſity of 
Twas urged, That there are in Law two Sorts of Corporations — 5 = 
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, - aggregate. 
Government, and ſuch as are for Private Charity. Thoſe that 


are for Publick Government of a City, Town, Myſtery, or the 


The Founder 
and bis Heirs 
Viſitors 


in Defect of a particular Appointment; it makes the Founder where no 
Viſitor; and it is not at his Pleaſure whether there ſhall be a Viſi- 3 
tor or not; but if he is ſilent during his Life-time, the Right will * 


deſcend to his Heirs, and ſo is Telv. & 2 Cro. where it is admit- 
ted on all Hands, that the Founder is Patron, and as Patron is 
Viſitor, if no particular Viſitor be aſſigned, 8 Edev. 7.8. 8 Af. 
29. 9 Hen. 6. 33. 1 Inſt. 96. ſo that Patronage and Viſitation 
are neceſlary Conſequents one upon another ; for this Viſitatorial 
Power was not introduced by any Canons or Conſtitutions Ec- 
cleſiaſtical, it is an Appointment of the Law; it ariſeth from 


the Property which the Founder had in the Lands aſſigned to ſup- 


port the Charity : And as he is the Author of the Charity, the 
Law gives him and his Heirs a Viſitatorial Power, 7. e. an Autho- 
rity to inſpect their Actions, and regulate their Behaviour as he 
pleaſeth : For it is not fit, that the Members who are indowed, 
and that have the Charity beſtowed upon them, ſhould be left 
to themſelves, but they ought to purſue the Intent and Deſigns of 

him that beſtowed it upon them. k | 
Where the Poor are not Incorporated, i. e. they who are to 
have the Charity, but 'Truſtces are appointed, there is no Viſita- 
torial Power, becauſe the Intereſt of the Revenue is not veſted in 
them; but when they who are to enjoy the Benefit of the Gift 
are Incorporated, there, to preyent all Perverting of the . 
. tho 
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the Law doth eſtabliſh a Viſitatorial Power; and it being a 
Creature of the Founder's; tis reaſonable that he and his Heirs: 
ſhould have that Power; unleſs it were devolved elſewhere. 
T was further argued, That in our old Books deprived by Pa- 
tron, and deprived by Viſitor, are all one; for this Authority to 
viſit is a Benefit that naturally ſprings out of the Foundation, and 
it was in his Power, if he pleaſed, to transfer it to another, and 
where he hath done ſo, the other will have the ſame Right and 
Authority as the Founder had. 1 „ 215 ee" 
There's no Manner of Difference between an Hoſpital and a 
College, except only in Degree: An Hoſpital is for thoſe that 
are Poor and Mean, or Sick, (5c. a College is for another Sort 
of Perſons, and to another Intent; the former is to maintain and 
ſupport them zthis is to Educate them in Learning, that have not 
otherwiſe wherewithal to do it: But till it is much within the 
ſame Reaſon of that of an Hoſpital ; and if in an Hoſpital, the Ma- 
ſter and Poor are incorporated, 'tis a College having a common 
Seal to act by, though it bears not that Name: Becauſe it is of 
an inferiour Degree; and in both Caſes there muſt be a Vi- 
: ſitor, as both are Eleemoſynary. Fa 
Hoſpitals, A Viſitor being then of Neceſſity created by the Law, (as 8 Ede: 
3. 69, 70. Every Hoſpital is viſitable, if lay, by the Patron, if 
Spiritual, by the Ordinary,) he is to Judge, and he may Expel; 
and as it is 8 Afi. 29, 30. he may deprive ; the only Ogre is, 
if he were Vilitor at this Time, for it hath been and muſt be 
agreed on all hands, that Onatenus Viſitor he might deprive ; 
if he be a Viſitor as Ordinary, there lieth an Appeal from his 
Deprivation ; but if as Patron, there's none; and then that Depri- 

________ vation, whether Right or not, muſt ſtand. . 
e e- As to the Objection, that tis not the Sentence of a Court, and 
No Court. therefore not Concluſive; tis not material whether it be a Court 
or not, but the Oære is, if he had Juriſdiction and Conuſance 
of the Perſon and Thing ; and if he had, then his Sentence 
holds; and where the Founder hath not thought fit to direct 
an Appeal, no Appeal lies, nay not to the Common Law Courts; 
the Founder having put all under the Judgment of the Viſitor, 
it muſt continue ſo : He might have ordered it, that the Rector 
ſhould continue only during the Pleaſure of the Viſitor, but 
now he hath left it to his Wiſdom according to the Sta- 

tutes i: 

He is a Judge not only in particular by Appointment, but as he 
is Conſtituted a Viſitor in general; then in pleading of a Sentence 
of Deprivation, there is no Neceſſity of ſkewing the Cauſe, the Cauſe 
is not traverſable even in a Viſitation ; ſo is Raſtal 1. 11 Hen. 7. 

| 27. 7 Rep. Kenne's Caſe, 9 Edw. 4. 24. 
Form of Suppoſe this Rectory had been a ſole Corporation: And not 
Pleading in- Part of a Corporation aggregate, as it 1s, Conſiſting of Rector 
Fanced., and Scholars; and Dr. Bury had brought an Afſize, and this De- 
privation had been pleaded ; it had been good to have ſaid that 
the Viſitor certis de Cauſis ipſum adinde moventibus had deprived 
2 - him: 
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him: Every Thing that is traverſable muſt be expreſſed with Cer- 
tainty, but the Cauſe need not beſo. in this Caſe. : 


ſhould be good, and the finding of a Sentence in like Manner in 
a ſpecial Verdict ſhould not be good: If in Pleading it be not 
traverſable, tis the ſtrongeſt Argument, that the Cauſe is not to 
be inquired into; the having no Appeal doth not leſſen the Vali- 
dity of the Sentence, it doth only ſhew the Rectors Place not 
to be ſo certain and durable, as in other Caſes they are, where 
Appeals are allowed. 


The Caſe of Caudrey in the High Commiſſion Court is as Cube 
ſtrong; a Sentence of Deprivation, no Appeals, and the Sen- Caſe. 
tence found, and no Cauſe ſhewn; yet held good: "Tis no Al- 
{wer to ſay, that that was by the Eccleſiaſtical Law. How is 
it the Eccleſiaſtical Law, that a Man ſhall be concluded by one 
Sentence without Appeal? no, it was, becauſe it was by a Court 
that had Juriſdiction, and the Sentence was not the weaker, or 
the Cauſe of it more inquirable, becauſe there's no Appeal. 

Twas by the Eccleftaſtical Conſtitution; that the Commiſſio- 
ners had that Power, but that was eſtabliſhed by the Law of the 
Land, and fo is the Viſitatorial Power; the one Authority is as 
much derived from the Law as the other. ray 

Bird and Smith's Caſe in Moor.s Rep. Deprivation for not con- Bd and 
forming to the Canons, held good in like Manner. | Smith's Caſe, 
As to the Caſe of Coveney in Dyer 209: and that in Bagges's Covency's 
Caſe, 11 Rep. 99. they are the ſame as to this Matter, though in "a WY 
Two Books, an Aſſize becauſe no Appeal; he quotes Books for " 
it, but upon a Peruſal they will not warrant the Diſtin&ion, for 
the Party is as much concluded in the one Caſe as in the other; 
tis reaſonable to ſuſpe& that Caſe not to be Law, becauſe that 
is impracticable, which it is brought to prove. The Head of a 
College cannot maintain an Aſſize for his Office of Headſhip : He 
hath not ſuch an Eſtate as will maintain that Writ, therefore to 
give that Inſtance againſt us, is hard; the Rector hath no ſuch 
ſole Seiſin: The whole Body of the College have an Intereſt there- 
in. He hath noTitle to the Money ih his own Right, till by Con- 
ſent they are diſtributed ; and after ſuch Diſtribution, 'tis not the 
Rector's Money, but Dr. Bury's ; he is the only viſible Head of 
the Body indeed, but has no fingle Right, | 

In Appleford's Caſe the like Argument was drawn from this Aypleford's 
Caſe for a Mandamnus, and inſiſted that he might have an Aſſize, Caſe. 
but ſaid by the Lord Hale, that that was impoſſible; and in 
Truth, there's no Difference between this Caſe and that of a 
Mandamus, there was a Return that he was removed pro crimine 
enormi, and Appealed to the Biſhop of Vinton, who confirmed the 
Amotion, and the particular Cauſe was not at all returned ; and 
held good ; becauſe there was a local Viſitor, whohad given a 
Sentence, and all Parties were concluded by it; the ſame being 

done by the Power of that Government, which the Founder had 
thought fit to put them under, 100 
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Now ”twas argued from hence; That this was an expreſs Caſe ; 
if the Cauſe of the Deprivation be examinable-in the C ourts of 
Common Law, why not upon a Mandamus as well as in an E- 
jectment? The Lord Hale in the Caſe of Appleford took it for 
clear Law, That the Sentence was as binding as a Judgment in 
an Aſſize: He is made a Judge; and his Perſon particularly de- 
ſigned by the Founder, but he hath his Authority from the Law ; 
and ſince the Founder hath truſted the Matter to his Diſcretion, 
tis not to be ſuſpected that he hath done, or will do otherwiſe 
than Right. 4 


Preſumption Then in the next Place *twas argued, That there doth not ap- 
of Judicial pear any Injuſtice in the Sentence, and conſequently it ought to 
Proceedings. be preſumed Juſt; Credence is to be given to a Perſon that exer- 
ciſeth Judicial Power, if he keep within his Juriſdiction. The 
Law hath reſpe& not only to Courts of Record and Judicial 
Proceedings in them, but even to all other Proceedings, where 
the Perſon, that gives his Judgment or- Sentence, hath a Judicial 
Authority ; and here's no Fault found in the Sentence ; the Jury 
have not ſo much as found the Matter and Ground of it to "be 

untrue in Fact, or inſufficient in Law. 1 194 | 
ere, Tbs, hen 'twas urged, That the Cauſe of Deprivation here was 
of Deprira- Juſt, it being for Contumacy. If the Biſhop had Power to vi- 
tion, fit in June, as he had, and was hindred by their ſhutting the 
Doors, whereupon he went away without doing any Thing, 
and came again in July, when he held his Viſitation, and they 
behaved themſelves Contumaciouſly, and refuſed to ſubmit to 
his Authority; this was contra officis ſui debitum; tis reaſon- 
able that both Head and Members ſhould ſubmit to the Viſitor ; 
Contumacy is a good Cauſe of Deprivation, and upon good Rea- 
ſon, becauſe it hinders an Inquiry into all other Cauſes : Twas 
held ſo in Bird and Smith's Caſe, and in Allen and Naſh's Caſe ; 
quia fuit refractarius: Now tho' Contumacy be not one of the 
Cauſes mentioned in the Statutes, yet 'twas certainly contrary to 
their Duty; Turning their Backs upon the Viſitor, not Appearing 
upon Summons, Refuſing to be examined, was an Offence, and 
contrary to what the Statutes require. He is to inſpect the State 
of the College, and each Member's particular Behaviour ; and 
now when the Vititor comes to make ſuch an Inquiſition, and the 
Head or the Members withdraw themſelves, and will not appear 
to be examined, if this be not a good Cauſe of Deprivation, 
nothing can be, for that nothing elſe can ever be inquired 
into. 
As ſor that Statute which refers to the Cauſes for which a Re- 
ctor may be deprived, it doth not relate to a Deprivation in a Vi- 
ſitation; but ſnews the Manner, how the College is to proceed, if 
he be guilty of ſuch Offences; they may ee at any Time to 
the Viſitor, if he waſtes the Revenues, or behave himſelf ſcanda- 
louſly, and upon Requeſt will not reſign, and they may Article 
againſt him out of a Viſitation; but when he comes to execute his 
Power in his quinquennial Viſitation, he is not confined to r 
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ceed only upon the Information of the Fellows, but is to inquire 

into all the Affairs of the College, and may proceed to Depriva- 

tion, as he ſees Cauſe. Now Contumacy is a caſa of a Forfei- 

ture of his Office, which is ſubje& to the Power of the Viſitor by 

the original Rules of the Foundation; and to evade or contu- 
macioufly to refuſe or deny a Submiſſion to that Power, is an Of- 

fence againſt the Duty of his Place, and conſequently a juſt Cauſe ne three 
of Deprivation ; ſo that upon the whole Matter, 'twas inferred Concluſions, 
and urged, that the Biſhop hath a Viſitatorial Power veſted in 

him to deprive the Rector without Conſent of the four ſenior 

Fellows. And 2. That the Juſtice of the Sentence is not exa- 

minable in W/eſtminſter-hall, And 3. That if it were, and the 

Cauſe neceſſary to be ſhewn, here was a good one, an Affron- 

ting the very Power of viſiting, and ſetting up for Independency, 

contrary to the Will of the Founder; and therefore it was pray- 

ed that the Judgment ſhould be reverſed. 


On the other Side, 'twas argued by the Counſel with the Judg- Argumene 
ment, That this Sentence was void; that 'twas a mere Nullity Tag * 
that this Proceeding had no Authority to warrant it; and that it Error. 
being done without Authority, tis as if done by a mere Stranger; 
and whether it be ſuch an Act, or not, is examinable at Law; for 
that the Power of a Viſitor muſt be conſidered as a mere Au- cry 
thority or a Truſt, and it is one, or rather both, and then either rut. 
way tis examinable ; for every Authority or Truſt hath, or ought 
to have, ſome Foundation to'warrant it; and if that Foundation 
which warrants it hath limited any Rules or Directions, by which 
it is to be executed, then thoſe Directions ought to be purſued ; 
and if they are not, 'tis no Execution of the Authority given, or 
Truſt repoſed; and if not, 'tis a void Act, a mere Nullity, and 
conſequently tis that of which every Man may take Notice and 
Advantage. REVISE ol Weak 

Then 'twas ſaid, That it muſt be agreed that of a void Thing Wane of I 
all Perſons may take Advantage, and conteſt it in a collateral A- riſdidtion in- 
ction, and that altho it have the Form and Semblance of a Judicial fers a Nulli 
Proceeding : And for this was cited the Caſe of the Marſhalſea's, . Beg , 
10 Rep. 76. as a full 8 the Reſolution was, That when ved has his 


f af | a Cauſe, there all the Procceding tion. 
is coram non judice, and Actions lie againſt any Perſon pretend- 


ing to do an Act by Colour of ſuch Precept or Proceſs, without 


any regard to its being a Precept or Proceſs ; and therefore the 
Rule, qui juſſu judicis aliquid fecerit, non videtur dolo malo fe- 
0e, quia parereneceſſe eſt, will not hold, where there is no judex, 
for tis not of Neceſſity to obey him who is not Judge of the Cauſe; 
and therefore the Rule on the other ſide is true, judicium a non ſuo 
judice datum, nullius eft momenti ; and ſo was it held in the Caſe 
of Bowſer and Collins, 22 Edw. 4. 33. per Pigot, and 19 Ed. 4.8. 
And therefore if the Court of Common Bench held Plea of an Ap- 
peal of Felony, 'tis all void ; but it muſt be owned, that the 
mere erroneous Procedure of a Court which hath a General Juriſ- 
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diction of the Subject Matter is not examinable in a Collateral 
Action, whether upon true Grounds, or not; and yet if it be a 
Limited ju - limited Juriſdiction, and thoſe Limits are not obſerved, even that 
riſdiction. js coram non judice; and holds with reſpect to Courts held by 
Authority of Law, which are much ſtronger than the Caſes of 
Sheriff Power created or given by a private Perſon. A Sheriff is bound 
buy Law to hold his Turn within a Month after Michaelmas, and 
be holds it after the Month, andtakes a Preſentment at that Time, 
if that be removed into the King's Bench, the Party ſhall not an- 
ſwer it, but be diſcharged, becauſe the Preſentment was void, & 
coram non judice; for that the Sheriff at that Time had no Au- 
thority; and yet in that Caſe his Authority and Juriſdiction ex- 
tended to the Perſon and Thing: The ſame Law for a Leet, un- 
leſs Cuſtom warrants the Contrary, and then that Cuſtom muſt be 
urſued. 
Commiſ- _ The Commiſſioners of Sewers have a limited Authority; and 
fioners of jf the Number of Perſons, or other Requiſites mentioned in their 
dener. Commiſſion, be not purſued, what they do which exceeds it, is 
void; and yet they have a kind of Legiſlative Authority; ſo is 
it in Sir Henry Mildmay's Caſe, 2Cro. 336. and there they had an 
Authority both of Thing and Perſon, but did not obſerve the 
Rules preſcribed in the Gift of that Authority, according to the 
23 Hen. 8. cap. 5. and no Reaſon could or can be given for that 
Reſolution, but that it was a particular limited Authority : And 
then, to apply this to the preſent Caſe, the Sentence in Queſtion 
can no more aggrieve the Defendant, than an Order pronounced 
or made by a ror Fudex, if it be not agreeable to the Power 
given by the Statutes ; and this appears further from Dazis's 
Rep. 46. where the ſame Diſtinction is allowed. 
Wrong Pro- Nay, in ſome Caſes, the Award of a wrong Proceſs is void; 
ceſs. as if by a Steward of a Manor Court, that a Capias ſhould iſſue, 
where the ſame doth not lie, but only an Attachment. Turville 
Pypowder and Tipper's Caſe, Latch 223. A Court of Pypowders hath Ju- 
_ riſdiction of an Action of the Caſe, yet if it holds Plea of Caſe 
for Slander, 'tis all void, tho' the Words were ſpoken within the 
Boundaries of the Fair, becauſe the Juriſdiction is limited; ſo that 
if the Thing, the Time, the Perſon, or the Proceſs, be not re- 
garded according to the Authority given, tis all void, and an Ad- 
vantage may be taken of it by any Body, where the Plaintiff 
Claims or makes his Demand by Colour of ſuch Act. 
kann of Tas further argued, That the Reaſon given in that Caſe of 
Shore to be Latch, is, becauſe the Cuſtom which gave him his Authority, 
taken, gave him Notice that ſuch Proceſs did not lie ; and if any Man 
hath by our Law any Eſtate, Right, or Privilege, by any par- 
ticuler Means, he is bound to take Notice of all the Conditions 
and Qualifications annexed thereto : And the Reaſon is juſt, be- 
cauſe the ſame Means, by which he had Notice of the Benchit, 
gives him Notice of the reſtrictive Limitation and Penalty; and fo 
was it held in the Caſe of Fry and Porter. 
By our Law no Benefit can accrue to a Man by a Judgment 
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given on a Thing ariſing extra poteſtatem Curie, in caſe of a par- 
ticular and limited Juriſdiction ; as in the Caſe of Kingſton upon 
Hull, March 8. which held Plea of Debt upon a Bond made extra "Wn 
Fur, Oc. and a Jud, and Capias executed, and an Eſcape, and 32 Juriſ- 
no Action lay for the Eſcape, becauſe all was void, and coram * 
non Judi ce: In the ſame Book, March 117, 118, Dye and Olive's Pleading 
Caſe in Falſe Imptiſonment, Plea that he was Serjeant at Mace 
belonging to a Court of Record, and that a Warrant was di- 

rected to him to Arreſt the Plaintiff pro quodam Contemptu; and 

held not good, becauſe not ſhewn, in what Action, and how 

within the Juriſdiction ; and if not within it, twas coram mon Ju- 

dice, and void; argued by Rolls and Maynard. 

Then twas argued, That this was a limited qualified Power ; vigtor . 
that the Viſitor was a Creature of the Founder's; and if it had Creature of 
been the Heir of the Founder, he had been as much bound and the Founder. 
reſtrained by the Statutes, as a Stranger; and tho' the Law ſhould 
be agreed to be, as is pretended, that it appoints a Viſitor, yet 
ſtill (whether he be the Heir or Nominee of the Founder) he is 
an Officer only within the Limits and Rules of the Foundation 
and the Statutes' made thereupon : As he hath a Viſitatorial Pow- 
er only over this College, ſo he hath it only after the Manner 
in which tis given to him. | 

If the Founder had made no particular Viſitor, but yet had ap- 
pointed that the ſame ſhould be viſitable at ſuch a Time, and in 
ſuch a Form, he himſelf had been bound by theſe Rules; and if 
be would have been ſo confined, with much more, or at leaſt 

with the ſame Reaſon, ought his Nominee ; for cujus eſt dare, 
ejus eft diſponere ; and every Argument which bath been urged 
for the Rector's being ſubje& to the Rules of the Foundation, 
may likewiſe be applied to that of the Viſitor: He that made the 
Viſitor may reſtrain, ſhape, and modify the Power which he gives His Power 
him: He might have made him Viſitor only once in his Life, or modified. 
only upon Requeſt, and have left all other Juriſdiction to the 
Rector and Fellows, FO. 1 

But further, here he is found to be Viſitor only ſecundum for- 
mam ſtatut & vigore ſtatut', and to execute thoſe Statutes ; and 
that which makes him a Viſitor, makes him ſuch thus and thus 
qualified, and no otherwiſe ; whatſoever Power or Authority the 
Name or Office of a Viſitor may import ex vi termini, no , contrel- 
Man can ſay but this Viſitor is controled by the Statutes, which ed by tbe 
make him fo: Now had there been no Statutes, he had never been Statutes. 
Viſitor ; then theſe Statutes making him a Viſitor upon particu- 
lar Terms and Conditions, Times and Occaſions, extra theſe Terms 
and Conditions he is no Viſitor at all; this ſeems plain and natu- 
ral: So that if he exceeds the Bounds preſcribed to him as Viſitor, 
he doth not act as Viſitor ; for all Powers, Authorities, and Ju- 
riſdictions, eſpecially ſuch as are created by private Perſons, muſt 
be executed according to the expreſs Inſtitution or plain Mean- 
ing of the Party that created them, and according to the Circum- 
ſtances, with which he hath circumſcrib'd them: So is the Rule 
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Then tis obſervable, That this Statute Viſitor is not a Court of 
Record, nor any Court at all, but rather like an Arbitrator under 
certain Directions; he can neither meddle at another Time, or 
with other Matters, or in other Manner, than what is preſcribed. 
But admitting it a Sort of Judicature, here's no Appeal or Writ 
of Error, or Prohibition or Mandamus lies; nay, the Viſitor 


. himſelf cannot relieve againſt his own Sentence, or reſtore the 


Party deprived the next Day; but the Place being vacant, a Right 
of Ele&ion accrues to the Fellows; 'tis therefore unreaſonable to 
ſuppoſe him not reſtrained, or that his Acts, if exceeding the Li- 
mits and Rules ſet him, ſhall be concluſive and binding. 5 

This is like a Lay-Hoſpital, tis not a Religious Body, tho 
ſome call it mixt; and in caſe of Temporal Lay- Offices, there muſt 
be ſome Remedy at Law, as is 13 Rep. 70. ſo is Dyer 209. and 
3 Inft. 340. Where no Appeal is allowed, another Examination 
muſt be admitted; and thus ſeems the 8 4//if. pl. 29. tho it bath 
been quoted on the other fide: If the Warden of an Hoſpital be 
irregularly deprived, he ſhall have his Remedy at Law; and 


13 Ai. 2. to the ſame Effect: Bagges's Caſe, 11 Rep. repeats 


the ſame Caſe, which ſhews Coke's Opinion to concur with it; 
and tho' an Aſſize doth not properly lie, yet the Meaning is, he 
ſhall have Relief, i. e. ſuch Suit at Law as is proper to his Caſe : 
The ſame Diſtinction is allowed in Dr. Sutton's Caſe, Latch 229. 
And that a Remedy is given by the Law in this Caſe of a Tempo- 


rial Property, ſeems to be plainly affirmed in the Statute of 24 H. 


8. cap. 12. And further, Tho ſtrictly and properly it were not of 


Common Law Conuſance, yet it falling incidently to be a Que- 
ſtion upon Trial of a Title, the Court before whom that Suit de- 
pends muſt examine that Incident; as in caſe of an Iſſue, law- 
fully joined in Marriage or not, the Trial ſhall be by Certificate 
of the Ordinary; but if it be a Queſtion upon the Trial of a 
T he to Land, the Matter ſhall be tried and judged without Cer- 
tincate, 5 | 


Law favours. The Wiſdom of our Law hath been ſuch, as very rarely to truſt 
Appeals, &c. any of the Courts of Juſtice with the final Determination of Mat- 


ters of Law in the firſt Inſtance; and 'twould be ſtrange thar 
this Caſe of a Viſitor ſhould ſtand ſingle by it ſelf. Beſides, to 
prevent a Failure of Juſtice, the Law doth of Neceſſity admit of 
ſeveral other Proviſions and Methods of Examination or Trial, 
than what the ſubject Matter or Perſon would properly in their 
own Nature require, eſpecially in Point of Remedy and Relief, as 
appears in Dormer's Caſe, 5 Rep. 40. and 1 Inf. 54. 2 Roll's A- 
bridg. 587. now here is noother Remedy, nor other way of Tig | 

3 or 


— 


for Deprivation is not triable by Certificate, but only in Caſe of 
an Eccleſiaſtical Perſon. 3 ac EG 

As to the Obje&ion from A4ppleford's Caſe, Sid. 71. there that Ah 
Writ was fully anſwered, and they could not Examine into the Caſe. 
Truth and Falſity of that Anſwer, but muſt leave the Party to his 
Action; and it doth not thence follow, That in an Action there's 
no Remedy: But the ſtrongeſt Objection is, that in pleading a 
Deprivation, you need not ſhew the Cauſe, and it muſt be taken 
for juſt and good, as Moore 781. Jones 393. Moore 228. 2 Rolls 
Abridg. 219. 9 Ed. 4. 25. that you need only ſhew by whom: 

All theſe ſtand upon the ſame Foundation, they were by Autho- 
rity Eccleſiaſtical, and muſt ſtand till Repealed ; and even thoſe 
Caſes of the High Commiſſion Court, they were by the Courſe 
of the Eccleſiaſtical Law, which was ſaved to them by the Pro- 
viſo in 1 Elig. and therefore ſhall be intended fo, till the contrary 
appear: And even there 'twas debito modo privatus, which im- 
plies all due Requiſites ; but here the whole is diſcloſed, upon a 
ſpecial Verdi&; 'tis not found here, that he was duly deprived ; 
but that he was deprived after ſuch a Manner, which, if it ap- 
pears to have been without Authority, muſt be null: As to Ley's 
Opinion in Davis 47. that a Sentence of Deprivation, in caſe of a 
Donative by an Ordinary, was effectual in Law, till Reverſed ; 
that's not Law, for twas all. coram non judice. Bro. Præmunire, 
21 Nat. Br. 42. the Ordinary cannot viſit a Benefice Donative. 

Then they Object, That this is an Eleemoſynary Intereſt, and 
the Rector took it under thoſe Terms of Subjection to ſuch a 
Viſitor : But that is the Queſtion, what thoſe Terms are? And 
the Conſequences of ſuch an Opinion may be dangerous to the 

_ Univerſities, thoſe Nurſeries of Learning and good Manners. Tis 
to make them too precarious and dependent upon Will. 
And as to the Pretence that the Land was the Founder's, and Powers are 
he might diſpoſe of it at- pleaſure, it was anſwered, that before — * 
the Gift, the Lands and the Profits and the Ownerſhip were all 
ſubject to the Common Law, and the Owner could not give ſuch 

a Power as is pretended, no more than he could oblige all Differen- 

ces about his Eſtate to be finally determined by a particular Per- 

ſon and his Heirs or Succeſſors : No Abſolute Power can be fixed 

in this Nation by Cuſtom, but rather than the ſame ſhall be al- 

lowed, the Cuſtom ſhall be void. 1 Zzſt. 14. Davis 32: 2 Rolls 
Abridg.265, Copyholds were anciently at mere Will and Pleaſure, 

but the Lord is now obliged to and by certain Rules: By our 

Law the Power of Parents over Children is qualified and reſtrain- 

ed; tis no Argument, to ſay that the Viſitor comes i loco or vi- 

ce fundatoris, for the Alienation and the Statutes did oblige 

even himſelf: And though perhaps, if no Statutes had been made, 

his Viſitatorial Power had been much larger, yet ſince tis limited 

to once in five Years, and his Acts to be with others Conſent, tis 

as much as if he had given the College a Privilege of Exemption | 
by Words expreſs from any Viſitation, at all other Times, and : 
in all other Manners, than thoſe which are mentioned. Then os 
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Cited the Caſe of Terry and Huntington, in Scaccar Trin. 20 Car. 
2. in Hardres's Rep. 480. before Sir Matthew Hale: Trover for 
Goods ſeized by Warrant of the Commiſſioners of Exciſe ; the 
— Opere was, when they adjudged low Wines to be ſtrong Wines 
ciſe. perfectly made, upon 12 Car. 2. cap. 23. whether it might be 
drawn in Queſtion _ by an Action in VMeſtminſter-hall; and 
held it might, though they were Judges, and though the Statute 
gave an Appeal ; and the Reaſons given there ſeem to reach this 
Caſe, becauſe they had a ſtinted limited Juriſdiction, and that 
implies a Negative, 072. that they ſhall not proceed at all in any 
other Caſes ; and that ſpecial Juriſdictions might be and frequent- 
ly were circumſcribed, 1. With reſpec to Place, as a Leet or a Cor- 
poration Court; 2. With reſpe& to Perſons, as in the Caſe 
of the Marſhalſea ; 3. With reſpe& to the ſubject Matter of their 
Juriſdiction: And if Judgment be given in another Place, or up- 
on other Perſons, or about other Matters, that all was void and 
coram non judice; and though it was objected, that ſtrong Wines 
were within their Juriſdiction, and that 'twas only a Miſtake in 
their Judgment; yet it appearing upon the ſpecial. Verdict, that 
they were low Wines, the Action was held maintainable ; this is 
ſo plain, it needs no Application. | 
That this Then it was argued, that this Sentence was void, 1. Becauſe there 
Sentences Was no Authority to viſit at this Time, there having been a Vi- 
want of Au- ſitation by the Commiſſary within five Years before; that no Words 
RT the jn the Statute make him a Viſitor generally, but only ſecund ſtar, 
4 i. e. upon Requeſt, or without Requeſt a quinquennio in quinquen- 
rium ſemel; now here's no Requeſt found; then the Act of Dr. 
Mafters as Commiſſary is an Exerciſe of the Viſitor's Office; Col- 
mer's Appeal was to the Biſhop as Viſitor ; Semel implies a Nega- 
tion of having it more frequent ; according to the Grammar it 
fignifies once and not oftner, or once for all: If Semel comes a- 
lone, without any other Particle, then 'tis but once, and if with 
another, as ne Semel, tis not once, or never; and the liceat Semel 
can have no other Conſtruction; it cant' mean once at the leaſt, 
as was argued below, eſpecially as oppoſed to Requeſt : And no 
Argument can be drawn from the Neceſſity of frequent Viſita- 
tions, for that Evils are not to be preſumed ; and over inferior 
Members there's a Power in the Rector and four Seniors: Now 
Dr. Mafters was not requeſted by the College, nay, they proteſt 
againſt it in ſome Degree, i. e. ſo far as relates to Colmer's Reſti- 
tution; the Oath of a Scholar being againſt Appeals: And the 
Oaths and the Contents of them are to be deemed Part of their 
Conſtitution : But ſuppoſing that Buſineſs might be examined as 
a Thing proper for Conſideration, when an Inquiry is made into 
the State of the College; and the Admiſſion, Continuance, 
and Removal of the Members is certainly one Article of ſuch 
Inquiry, yet that muſt be done in Viſitation, and as Viſitor, for 
there's no other Power found in the Verdict but that. 
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2. Admitting that no Action of Dr. Mafters to be Viſitation, 2. Becauſe 
yet this Sentence is void, becauſe it held above three Days, anc 8 
the Statutes ſay, after three Days it ſhall be taken pro terminat bove three 
& diſſolut. On the 16th of June he comes with Intention to vi- Pay-. 
ſit, doth an A& proper to his Office and Bulineſs, examines the 
Summoner about the Citation; if he had come and only examined 
and made no Decree, it had been a Viſitation ; and either tis a 
quinquennial one of it ſelf, or it is a Commencement of one, 
and either one way or other it makes the Deprivation void; tis 
afterwards entred as a Viſitatorial Act; Eundem actum pro parte 
hujuſinodi negotii Viſitationis haberi decrevit, and then he adjourns ; 
'tis no Argument to ſay that he was hindred, for he might have 
proceeded in abſentia ; and if the 16th of Fane be tacked to it, : 
tis longer than the Time: There needed no formal Adjournment, 
for that he is Authorized to proceed in a Summary way; tis no 
ſuch Abſurdity to call that a Viſitation which was in ſome ſort 
hindred, ſince notwithſtanding the Obſtruction, ſome Acts were 
done, and more might have been by adjourning to another Place. 
3. Here was no ſuch Cauſe as could warrant a Deprivation: it ;. Not a ſut4 
was not one of the Cauſes mentioned in the Statues, which are not of Def Cauſe 
5 . , 0 privae 
Directions merely, but they are the conſtituent Qualifications of tion. 
the Power; and Contumacy is none of the Cauſes; nay, here is 
no Contumacy at all: The Offence of the Suſpended Fellows 
was only a Miſtake in their Opinions, and the Doctor's was no 
more; and 'tis not a Contumacy for refufing to anſwer to or 
for any Crime within the Statutes, for there was none of the 
Crimes mentioned in the Statutes laid to the Charge of the 
Rector; if the Crime charged had incurred Deprivation, perhaps 
Contumacy might be Evidence of a Guilt of that Crime, and 
ſo deſerve the ſame Cenſure; but Contumacy in not conſenting 
to a Viſitation can never be ſuch, eſpecially when the Conſenting 
to a Viſitation is not required under Pain of Deprivation. þ 
4. Admitting the Viſttor legally in the Exercife of his Office; 4. Viſitor a- 
that here was Cauſe of Cenſure; that the Cauſe or Crime was lone noten 
x ; ͤ K ac. bo 34 COmmagent 
deſerving of that Puniſhment which was inflicted; that Depriva- judge. 
tion was a congruous Penalty for ſuch an Offence : Yet 'twas ar- 
gued, That this Sentence was void; for that the Viſitor alone 
was in this Caſe minus comperens judex, becauſe his Authority 
was particularly deſigned to be exerciſed with the Conſent of o- 
thers, which was wanting in this Caſe : This was the ſame as if 
it had required the Concurrence of ſome other Perſons Extra 
Colleg, then that ſuch a Concurrence was neceſſary, appears from 
the Words of the Statute, his Meaning ſeems plain upon the 
whole, to require it. A greater Tenderneſs is all along ſhewn 
to the Rector, than to the Scholars, tis ſine quorum conſenſu ir- 
rita erit 7 i Expulſio & vacua ipſo fatto ; and the Sen- 
tence it ſelt ſhews it neceſſary, becauſe it affirms it' ſelf to be 
made with ſuch Conſent; and it cannot be thought that the 
Rector ſhould be deprivable without their Conſent, when the 
meaneſt Scholar could not. | 
Then 
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o 5 Philips verſus Bury. 


N Then here's no ſuch Conſent, for *tis not of the four Seniors, 
make 4 Va. but of the four Seniors not ſuſpended; now this doth not fulfil 
eancy. the Command of the Statute, for the Suſpenſion doth not make 
them to be no Fellows, a Suſpended Fellow is a Fellow though 
Suſpended ; a Suſpenſion makes no Vacancy ; the Taking off of the 
Suſpenſion by Sentence or by Effluxion of Time, doth make them 
capable of acting ſtill, without the Aid of any new Election, 
and they are in upon their old Choice, and have all the Privi- 


leges of Seniority and Precedency as before. 


If they ceaſed to be Fellows by the Suſpenſion, then they 
Suſpenfion ought to undergo the Annum probationis again, and to take the 
what, Oaths again: In caſe of Benefices or Offices Religious or Civil, 
Eccleſiaſtical or 'Temporal, 'tis ſo; a Suſpenſion in this Caſe is 
only a Diſabling them from taking the Profits during the Time 
it continues : And 'tis no Argument to ſay, That there Concur- 
rence was not neceſſary, for that they had withdrawn themſelves, 
and were guilty of Contumacy ; for that a Man guilty of Con- 
tumacy might be preſent ; if withdrawn from the Chapel, he 
might be in the College, or in the Univerſity : And tis not found 
that they were abſent; and then their Conſent not being had, 
the Sentence was void and null, and conſequently no Title found 
for the Leſſor of the Plaintiff in the Action below. 


Reply for It was replied in Behalf of the Plaintiff, much to the ſame 
- the Plaintiff Effect as 'twas argued before, and great Weight laid upon the 
in Error. Contumacy, which hindred the Obſervance of the Statutes ; that 
by allowing ſuch a Behaviour in a College, no Will of the Foun- 
der could be fulfilled, no Viſitation could ever be had ; and all 
the Statutes would be repealed or made void at once; that tho 
this Crime was not mentioned, 'twas as great, or greater than 
any of the reſt ; that here was an Authority, and well executed 
and upon a juſt Cauſe, and in a regular Manner, as far as the 
. ReQtor's own Misbehaviour did not prevent it; and therefore they 
prayed that the Judgment might be reverſed: And upon Debate 

Judgment the ſame was reverſed accordingly. | 
Note, 'That in this Caſe there was one Doubt conceived before, 
Error from and another after this Hearing: The firſt was, If a Writ of Er- 
B. & ies ror lay in Parliament immediately upon a Judgment in the Kings 
' Exchequer Bench, without firſt reſorting to the Exchequer Chamber; but up- 
3 or on peruſing the Statute which erects that Court for Examination 
5 of Errors, it appeared plainly that that Act only gives the Electi- 
Bur from the on to the Party agrieved to go thither ; that it did not take away 
Exchequer, the old Common Law Method of Relief in Parliament, and ſo 
ir lies not hath the Practiſe been; but upon N in the Exchequer 
99 Court, the Writ of Error muſt firſt be brought before the Lord 
nent. Chancellor, and cannot come per ſaltum into Parliament, becauſe 
the Statute in that Caſe expreſly ordains, That Errors in the Court 
of Exchequer ſhall be examined there; and fo held in the Caſe of 

the Earl of Macclesfield and Groſvenor. 
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The other Doubt was raiſed by a Motion in B. R. for the Orth. 319, 
Court to give a new Judgment upon the Reverſal above; and 3 
inſiſted on, that it ought ſo to be, as was done in the Caſe of and Prece- 
Faldo and Ridge, Telv. 74. entred Trin. 2 Faces 1. Rot. 267. ref King's 
paſs, and ſpecial Plea, and Judgment in B. R. for the Defendant ; Bench is to 
and upon Writ of Error in the Exchequer Chamber the Judgment giv? « new 
was Reverſed ; and upon the Record returned into the King's A 
Bench, they gave Judgment that the Plaintiff ſhould recover, con- Reverſal. 
trary to the firſt Judgment ; for otherwiſe, they ſaid, the Law 
would prove defective; and a Precedent was thewn in VMinch- 
comb's Caſe, 38 Eliz. where the ſame Courſe was taken ; and the 
like Rule was made Mich. 1 V. & Mar. upon the Reverſal of 
the Judgment inter Claxton verſ. Swift, which is entred Mich. 

2 Fac. 2. B. R. Rot. 645.the like between Sarsfield verſ. Mitherley. 

"Twas argued on the other fide, That the Court which reverſes Argument 
the Judgment ought to give the new Judgment, ſuch as ought to“ 
have been given at firſt, that in the Exchequer Chamber it may be 

otherwiſe, becauſe they have only Power to affirm or reverſe ; 

yet in the Caſe of King and Sentin, the Exchequer Chamber gave 
a new Judgment, tho' they cannot inquire of Damages: And 

that is a Kind of Execution which muſt be in B. R. In Omulke- 

ry's Caſe, 1 Cro. 512. and 2 Cro. 534. the Court here ſends a Man- 

datory Writ to command them in Jreland to do Execution there, 

St. John verſ. Cummin, Telv. 118, 119. 4 Iuſt. 72. If Writ be a- 

batcd in C. B. and Error brought in B. R. and the Judgment be 
reverſed, ſhall proceed in B. R. and 1 Rolls 774. to the ſame Ef- a 
fect, Green verſ. Cole, 2 Saund. 256. The Judges Commiſſioners 

gave the new Judgment. Tis true, in Dyer 343. the Opinion 

was that he was only reſtored to his Action, and then Writs of 

Error were not ſo frequent. 'The Judgment may be erroneous 

for the Defendant, and yet no Reaſon to give a Judgment for the 
Plaintiff, as in $locomb's Caſe, 1 Cro. 442. the Court gave a new 
Judgment for the Defendant ; therefore it properly belongs to the 

Court, which doth examine the Error, to give the new Judgment ; 

the Record is removed, as Fitzh. Nat. Brev. 18, 19. on falſe 
Judgment in Ancient Demeſne; 38 Hem. 6. 30. and Griffin's Caſe 

in Error on a quod ei deforceat, in 2 Saunders 29, 30. new 
Judgment given here. In the Caſe of Robinſon and Molley in 

3 Keble 8 21. Ejectment, ſpecial Verdict, Judgment reverſed in 

the Exchequer Chamber, and they could never get Judgment here, 

the Court of Exchequer Chamber not having givertit: And in 

the principal Caſe, after ſeveral Motions in the Court of Kings 
Bench, the Remittitur not being entred there, a Motion was The new 
made in Parliament upon this Matter, and a new Judgment was "8": 


iven in Par · 
added to the Reverſal, that the Plaintiff ſhould recover, Gc. fiament : 
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The Caſe of Dr. Bentley M: inity ( 7 Cambri 

Dr. y Maſter of Trinity College in Cambridge, and the 
Biſhop of Ely Visitor there, adjudged in Parliament G. 2. is to be conſulted up- 
on this Doctrine. There was a great Number of Articles libelled againſt * 


Doctor; their Loraſpips awarded Prohibition to ſtand a - 
rion as to others of 9 we ſtand as to es and ns tne 
Q | Dr. 


"I TIS... * 


11 


Dr. William Oldis, Plaintiff, 


Dr. William Oldis, Plaintiff, verſus | 


Charles Donmille, Defendant. 


W 
the Exche- Exchequer, aſfirmed upon a Writ of Error before the 
2 8 Lord Chancellor, &c. The Caſe upon the Record was thus; 
ration in Donmille declares in the Exchequer in placito tranſgr. & contempt, 
Prohibiion- Ge. for a Proſecution contra regiam prohibit, and ſets forth Mag- 
Nour. ud Charta, that nullus liber homo, &c. that the Plaintiff is a Free- 
man of this Kingdom, and ought to enjoy the free Cuſtoms there- 

of, (5c. that the Defendant not being ignorant of the Premiſſes, 

but deſigning to vex and aggrieve the Plaintiff, did in Curia mili- 

tari Henrici Ducts Norfolk coram ipſo Henrico Com Mareſchal 

Exhibit certain Articles againſt the Plaintiff, &c. that Sir Henry 

St. George Clarencienx King at Arms, was, and is, King at Arms 

for the Southern, Eaſtern and Weſtern Parts of the Kingdom, 

2g. from the River of Trent verſus Auſtrum, and that the Co- 
nuſance, Correction, and Diſpoſition of Arms and Coats of Arms, 

and ordering of Funeral Pomps time out of mind did belong 

to him within that Province; and that the Plaintiff having No- 

tice thereof, did, without any Licence in that Behalf had and 
obtained, Paint, and cauſe to be Painted, Arms and Eſcutche- 

ons, and cauſed them to be fixed to Herſes that he provided, and 

lent Velvet Palls for Funerals; that he painted divers Arms for 

one Berkftead, who had no Right to their Uſe at the Funeral, 

and did lend a Pall for that Funeral, and paint Arms for Eliza- 

beth Godfrey, and marſhalled the Funeral, and the like for 
Sprignall : And that he had publickly hanging out at his Bal- 

cony Eſcutcheons painted, and Coaches and Herſes, and other 

Publick Proceſſions of Funerals, to entice People to come to his 

Houſe and Shop for Arms, &c. That the Defendant compelled 

the Plaintiff to appear and anſwer the Premiſſes, &c. 
Defendant's The Defendant in propria perſona ſua venit & dicit, That the 
dun deore Court of the Conſtable and Marſhal of England is an ancient 
whom held. Court, Time out of Mind, and accuſtomed to be held before the 
Conſtable of England and the Earl Marſhal of England for the 

Time being, or before the Conſtable only when the Office of Earl 

Marſhal is Vacant ; or before the Earl Marſhal only when the Of- 

ſice of Conſtable is Vacant; which Court hath Time out of Mind 

Irs Jurifivi had Conuſance of all Pleas and Cauſes concerning Arms, Eſeut- 
«ndFuverals, cheons, Genealogies, and Funerals within this Realm, and that no 
S. ' other Perſon hath ever intermeddled in thoſe Pleas or Affairs, nor 
had or claimed Juriſdiction thereof; and that the Suit complain- 

ed of by the Plaintiff was proſecuted in the ſaid ancient Court of 

and for Cauſes concerning Arms, Eſcutcheons, and Funerals: That 

by the 13 Rich. 2. twas enacted, that if any Perſon ſhould com- 

plain of any Plea begun before the Conſtable and Marſha), which 

might be tried by the Common. Law, he ſhould have a 15 
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verſus Charles Donmille, Defendant. 


Seal without Difficulty to be directed to the Conſtable and Marſhal 
to ſuperſede that Plea, till diſcuſſed by the King's Counſel, if it 
belongs to that Court or to the Common Law, prout per Statut' 
ill apparet, and that the ſaid Court 'Time out of Mind hath been 
tant honoris & celſitudinis, that it was never prohibited from 
holding any Pleas in the ſame Court aliter vel alio modo quam 
juxta formam Statut pred ; Et hoc parat: eſt verificare. Unde 
non intendit quod Curia hic placitum prad ualterius cognoſcere ve- 
lit aut debeat, &c. - 

The Plaintiff demurs, and the Defendant joins. 
From the Exchequer Court this was adjourned propter difficul- judgment 
tatem into the Exchequer Chamber, and afterwards by Advice of below forthe 

the Judges there, the Court gave Judgment for the Plaintiff, Plaintif 
which was affirmed by the Chancellor and Treaſurer, &c. 
And now it was argued on the Behalf of the Plaintiff in the a, 


n b gument 
Writ of Error, that this Judgment was erroneous, and fit to be for Plaintiff 


reverſed. | | | | in Error: 
And firſt, to maintain the Court as ſet forth, twas inſiſted on 
1. That when there was a Conſtable and Marſha}, the Marſhal That the 
had equal Power of Judicature with the Conſtable, as each Judge So⁰ 
hath in other Courts. 2. That the Conſtable had in that Court have equal 
Power of Judicature alone, when there was no Marſhal. And Power, &. 
3. That the Marſhal had the like, when there was no Conſtable: 
That they had both equal Power of Judicature, appeared by 
all their Proceedings; by their Libels or Bills, in the Caſe of precedents. 
John Keightley, Eſq; againſt Stephen Scrocp : The Libel is, In 
the Name of God, Amen. Before you my Lords the Conſtable and 
Marſhal of England in your Court of Chivalry, and prays that the 
ſaid Stephen, by their Sentence definitive, may be puniſbt. 1 pars 
Pat. 2 Hen. 4. n. 7. And the ſame Stephen libelled againſt Keight- 
ley to the thrice Honourable Lords the Conſtable and Marſhal of 
pw e; So the Libels were directed to both, and both fat ju- 
icially. a 
The ſame appears by the Sentence or Judgment given in that precedents, 
Court: Bulmer libelled againſt Bertram Uſau coram Conſtabulario 
& Mareſchallo, qui duellum inter partes allocaverunt & aſſigna- 
verunt locum & tempus. Rot. Vaſcor 9 H. 4. m. 14. It doth likewiſe 
appear to be ſo by the Appeals from 3 to the King; 
they are both ſent to, to return the Rolls of their Judgments: Nor. 
Clauf. 20 Edw. 1. in. 4. In the Appeal brought by Sir Robert Gro/- 
ve ner againſt. Richard Scroop, tis upon the Sentence given by the 
Conſtable and Marſhal in the Suit before them concerning a Coat 
of Arms. Rot. Clauſ. 12 Rich. 2. u. 4. Appeal by Bond verſ. Sin- 
gleton, tis in a Cauſe of Arms in our Court before our Conſtable 
and Marſha], wherein Sentence was given by them. 1 pars Pat. 17 
Rich. 2.7.12, Thus it appears by a Commiſſion for the Execution 
of the Office of Conſtable of England, Committimus vobis officium 
hujuſmodi Conftabularii ad querelam Thomæ Moor iz hac parte 
uud cum Edmundo de Mortimore Mareſchallo Angliæ audien- 
dum. Secunda pars Patent 48 Ede. 3. u. 20. in dorſo. As alſo by 


a Claim 


Dr. William Oldis, Plaintiff, 


** 


a Claim at the Coronation of H. 5. before Beauchamp Earl of 
IVarwick then Lord Steward, John Mowbray Earl Marſhal, Son 
to the then Duke of Norfolk, claimed under a Grant in 2oth of 
Rich. 2. of the Office of Earl Marſhal of England, to hold Court 
with the Conſtable, and to hold Pleas before them; and Copies of 
theſe Precedents were ſaid to have been ready in Court, 

Precedents. Further, to prove the joint Authority, were cited ſeveral of 
our old Books, 48 Ede. 3. fol. 3. in a Caſe of Debt upon an 
Indenture by which P. was retained by the Defendant, with two 
Squires of Arms for the War in France: Belknapp ſaid, of ſuch 
Matter this Court cannot have Conuſance, but 'tis Triable before 
the Conſtable and Marſhal. In the Caſe of Pountuey and Bour- 
ney 13 Hen. 4.4. the Court of King's Bench call it the Court of 
the Conſtable and Marſhal: And in 37 H. 6. 3. upon another 
Occaſion, Priſot ſaid, this Matter belongs to the Conſtable and 
Marſhal : And Coke 4 Inſt. 123. ſays that they are both Judges of 

the Court: And that the Conſtable ſometimes gave Sentence, is 
no Argument that the Marſhal was no Judge with him ; it only 
proves him the Chief, who in moſt Courts doth uſually give the 
Rule: Nor is the Earl Marſhal's Receiving Writs from the Con- 

There are fable to execute his Commands, any Argument that he fits there 

Judges only as a Miniſterial Officer, and not as a Judge ; for he may 

whoalſo be both; as in many Corporations Mayors are Judges of the 

eee Court, and yet have the Cuſtody of their Gaols too; and ſo 

Judgment. have the Sheriffs of London their Compters, tho they ſtrictly are 
Judges of their ſeveral Courts. 


That the 2. During the Vacancy of the Earl Marſhal's Office, the Con- 
Conſtable ſtable alone had the Judicature; as in 11 H. 7. on Holyrood- day, 
; the Earl of Darby being then Conſtable of England ſat and 
gave Judgment alone in a Cauſe between Sir Thomas Aſhton 
and Sir Pier Leigh upon a Coat of Arms: But this needs no 
Proof, ſince 'tis contended on the other fide, that the Court doth 

belong only to the Conſtable. 8 


And Martial 3. Twas argued, that the Earl Marſhal hath fat alone and gi - 
dend e ven Judgment; and to prove that, it was ſaid, this Court was held 
ulemers, when there was no Conſtable, before Thomas Howard, Duke of 
8 Norfolk, Lord High Treaſurer and Earl Marſhal of Exgland, who 
died 16 H. 8. and next after him, before Charles Brandon, Duke 
of Suffolk, then Earl Marſhal, who died 37 H. 8. after him, 

the Court was held and Sentences given by Thomas Howard, 

Duke of Norfolk, who died in 1512. and after him, in the 

30 Eliz. the Earl of Eſſex ſat as Earl Marſhal, and heard and 
determined Cauſes judicially, and the chief Judge ſat then as 

Aſſiſtant with him in Court, and then after the Death of the Earl 

of Eſſex, it was in Commiſſion to my Lord Treaſurer Burleigh 

and others, and then the great Caſe of Sir F. Mitchell was heard 

and determined, at which ſeveral Judges aſſiſted, and the Sen- 

tence of Degradation was executed upon him, 26 April, * 

4 an 


verſus Charles Donmille, Defendant. | GI 

and then was cited the Caſe of Pool and Redhead 12 Fac. 1.1 

Roll's Rep. 87. where 'twas held, that the proper Remedy for 

Fees of Knighthood was to ſue to the Earl Marſhal ; and Coke 

ſays in the ſame Caſe, the Common Law does not give Remedy 

for Precedency, but it belongs to the Earl Marſhal : And ſince 

that in Parker's Caſe, which was 20 Car. 2. Sd. 353. the Earl 1 Lev. 230- 

Marſhal was agreed to have the abſolute Determination of Mat- 

ters of Honour in the Court of Chivalry, as much as the Chan- 

cellor hath in Matters of Equity : And the Error on the other 

Side, was occaſioned by not diſtinguiſhing between the Ancient 
uriſdiction of this great Court at the Common Law, and the 

Juriſdiction given to the Conſtable and Marſhal under thoſe 

Names by Statute : For the latter cannot be executed by one a,mer to 

alone; and that Diſtinction anſwers the Authority in 1 1z/?. 74. Lord Coke's 

which grounded the Miſtake, that there is no Court of Chivalry, **bority- 

becauſe theres no Conſtable ; whereas the Reaſon why in Sir 

Francis Drake's Caſe the not conſtituting of a Conſtable ſi- 

lenced the Appeal, was from the 1 H. 4. cap. 14. which orders 

all Appeals'of Murder committed beyond Sea to be before the 

Conſtable and Marſhal by Name: But the Ancient Juriſdiction 

of this Court by Preſcription, wherein both the Conſtable and 

Marſhal were Judges ſeverally or together, and which each of 

them did and could hold alone, remains ſtill as much in the Earl 

Marſhal alone, as it ever was in him and the Conſtable. 

Then it was argued that no Prohibition lay to this Court, be- That no Pro- 
cauſe none had ever been granted, and yet greater Occaſions than wing rt 
now can be pretended, by Reaſon of the large Juriſdiction, which 
this Court did in ancient 'Time Exerciſe ; many Petitions were 
frequently preferred in Parliament, complaining of the Incroach- 
ments of this Court in E. 1. E.3. R. 2. H. 4. and H. 6. Time, 
as appears in 4 Inſt. 125. 2 H. 4. Num. 79 and 99. 1 Rolls A. 
bridg. 527. and yet no Prohibition granted or moved for; which 
3 Littleton's Text is a very ſtrong Argument, that it 

oth not lie. 


The Statute of 13 R. 2. 2. is an Argument againſt it, becauſe 1. Reaſon. 
after ſeveral Complaints of the Incroachments of this Court, 
another Remedy is given, which had been needleſs, if this had 
been legal : Nay, it ſhews the Opinion of the Parliament, that 
there was no other way of Relief: And ſoon after the Making of 
this Statute, in the ſame Reign two Privy Seals were ſued upon 
it: In the Caſe of Poultney and Bourney, 13 H. 4. 4. 5. 

Beſides, this might be grounded on the Antiquity and Greatneſs 2. Reaſon. 
of this Court: For as to the ſubje& Matter of it, tis by Preſcrip- 

tion a Court for determining Matters of Honour, to preſerve the 
Diſtinction of Degrees and Quality, of which no other C ourts 
have Juriſdiction; and the Right and Property in Honours and 
Arms is as neceſſary to be preſerved in a Civil Government, as 
that in Lands or Goods. Then 'twas urged that this Court hath 
Juriſdiction even of Capital Offences, its Extent is large, tis 
throughout the Realm, even in Counties Palatine, even beyond 
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Dr. Will: 


the Seas; its Manner of proceeding is different, in a Summary 
way by Petition, its Trial of Fact may be by Duel, as in 4 Iaſt. 125. 
though the Statutes of H. 8. impower Commiſſions for Trial 
of Treaſons committed beyond the Seas, yet this Court doth and 
may ſtill take Conuſance of ſuch Cauſes. 4 If. 124. Its Sen- 
tences are only reverſable by and upon Appeal to the King, no 
Writ of Error or falſe Judgment lies upon any of them, which 
ſhews the Greatneſs of the Court, and the Difference of its Juriſ- 
diction from other Courts; which may be ſome of the Reaſons, 
why no Prohibition was ever granted to it, and why the Parlia+ 
ment of R. 2. gave the Remedy of a Privy Seal : Wherefore 
it was prayed that the Judgment ſhould be reverſed. DO 
Argument 0 On the other Sids it was argued by the Counſel in Behalf of 


for Defen- e 1 ; i 
dant in Er- the Plaintiff in the Original Action, that this Judgment ought to 
e be affirmed; and it was after this Manner, there ſeem three 


Points. Ouæries in the Caſe; 1. If any Prohibition lies to that Court; 2. If 
any Cauſe here for a Prohibition ; and, 3. If there be any ſuch 
Court as that before the Earl Marſhal ; but another Doubt was 
raifed, whether any of theſe Queſtions could be ſuch upon this 
Plea, which is concluded to the Juriſdiction; for that ſeems to 
make only one Doubt; whether the Court of Exchequer could 
hold Plea of an Action for proceeding contrary to a Prohibition 
already granted; but this was waved, and then it was argued, 


That a Pro- 1. That a Prohibition doth lie to this Court of Chivalry, in 

nibition May caſe it excceds the Juriſdiction proper to it; and it was agreed, 

ie to this . s . 

Court. that the Office of Conſtable is Ancient, and by Camder is held to 

The Objects have been in Ure in this Kingdom, in the Saxon, Time, though 

of its ri the Office of Marſhal is but of a puiſue date: But however Great 
and Noble the Office is, however Large and Extenſive the Juriſ- 
diction is, yet 'tis but limited, and Coke in 4 Inſt. 123. ſays that 
'tis declared ſo, by the Statute of R. 2. where tis ſaid, that they 
incroached in great Prejudice of the King's Courts, and to the 
great Grievance and Oppreſſion of his People, and that their pro- 

per Buſineſs is to have Conuſance of Contracts and Deeds of Arms, 

and of War out of the Realm, which cannot be determined or 
diſcuſſed by the Common Law, which other Conſtables have 
herctofore duly and reaſonably uſed in their Time ; now by this 
Act tis plain, what the Juriſdiction is: Contracts and Deeds of 
Arms, and War out of the Realm, are the ſubject Matter of it; 
and by Coke tis called curia militaris, or the Fountain of Marſhal 
Law; which ſhews it a Court, that hath its Boundaries, a Court 
that may incroach, nay, which hath ineroach'd in divers Inſtances ' 
belonging to the Common Law: And that tis a Court that ought 
to meddle with Nothing that may be determined in VNeſtminſter- 
hall. Then there muſt be ſome way of reſtraining this Exceſs and 
theſe Incroachments; and if the Statute of R. 2. had not been 
made, it muſt be agreed that a Prohibition would have lain; for 
elſe there had been no Remedy, which is abſurd to affirm. 


5 Tis 


th 


verſus Charles Donmille,. Defendant. 


. 


There needs no Conteſt about the Superiority of Courts in this 
Matter, tis the ſame here, as among private Perſons, he that of- 
fends becomes inferior, and ſubje& to the Cenſure of his equal by 
offending; though that Court ſhonld be reckoned ſo Noble and 
Great as hath been repreſented, yet tis only fo, while it keeps 
within its Juriſdiction ; Prohibitions are grantable to almoſt all 
ſorts of Courts, which differ from the Common Law in their pro- 
ceeding, to Courts Chriſtian, to the Admiralty, nay, to the De- 
legates, and even to the Steward and Marſhal, upon the Statute 
of Articuli ſuper Chartas, cap. 3. That they ſhall not hold Plea 
of Freehold or of Treſpaſs, Fitz. N. B. 241, 242, is an expreſs 
Writ of Prohibition, though the Statute gave no ſuch Writ, but 
only did reſtrain the Juriſdiction of the Court; which in Truth, 
is the Caſe in Queſtion, antecedent to the Statute pleaded. 


for ſo is the Admiralty and the Prerogative Courts, nor is it any 
Objection that upon any Grievance in this Court, the Appeal 
mult be to the King, for that holds in the other Courts with equal. 
Reaſon : Nay, Prohibitions lie from Weſtminfter-hall, to hinder 
procecding in Cauſes, which the Courts that grant ſuch Prohibi- 
tions, cannot hold Plea of; as to the Eccleſiaſtical Court which 
grants Probate of a Will made within a Manor, to the Lord 
whereof ſuch Probate belongs, 5 Rep. 73. to the Marches of J/ales 
if they hold Plea of what belongs to Court Chriſtian, 2 Roll's 
Abridg. 313. are ſeveral Caſes to this Purpoſe : There were alſo 
cited 1 Roll's Rep. 42. 2 Rolls Abridg. 317. Sid. 189. 1 Brownl: 
143, 144. and Herne 543. twas further urged, that there neither 
was nor could be any Reaſon aſſigned, why a Prohibition ſhould 
not be grantable to the Court of Chancery, when by Engliſb 
Bill it meddles with the Common Law, in other Manner than 
its Ancient and proper Juriſdiction doth allow, and ſeveral Au- 
thorities were cited to countenance that Aſſertion. 


Wiſdom and Policy of the Law, to ſuppoſe both beſt preſerved, 
when every Thing runs in its right Channel, according to the O- 
riginal Juriſdiction of every Court, that by the ſame Reaſon one 
Court might be allowed to incroach, another might, which could 
produce nothing but Confuſion and Diſorder in the Adminiſtration 
of Juſtice. 'That in all other Writs of Prohibition, the Suggeſtion 
is, and with Truth, in præjudicium corone Regis & Gravamen partis, 

and both theſe are declared to be the Conſequent of this Court's 


And, when the Reaſon is the ſame, the Remedy ought to be fo. 
But 


is no Objection that Prohibitions are only grantable to infe- Argument 
. ie is one a 2 25 drawn from 
riour Courts, and that this is one of the greateſt Courts in the its Great- 

Realm, for if a Court Marſhal intermeddle with a Common Lay tiefs anſwer- 


Matter, ea ratione it becomes inferior, and may be controuled: d. 


No Argument can be raiſed from the ſubje& Matter of the Ju- other Obje- 


riſdiction of this Court, that tis different from the Common Law, cps — 


Then was conſidered the Reaſon of Prohibitions in General, The Reafoii 
that they were to preſerve the Right of the King's Crown and of Protiibiti- 


ons in Gene- 


Courts, and the Eaſe and Quiet of the Subject, that twas the ral. 


Exceſs or Ineroachment of Juriſdiction, even by their own Statutes: 
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64. Dr. William Oldis, Plaintiff, | 


Objetion But it hath been pretended, That the Statute appoints a Privy 
1 or rome Seal to ſuperſede, G. and therefore no Prohibition: To this it 
ſwered. was anſwered, That this Act doth not take away the Force of 
the 8 R. 2. mentioned in 4 Iuſt. 125. which reſtrains the Con- 
ſtable and Marſhal from meddling with any Plea, which concerns 
the Common Law: And if it had a limited Juriſdiction by the 
Common Law, or by that Statute, the ſubſequent Statute which 
gave a further Remedy to reſtrain them did not take away that 
which they had before. And every Body muſt agree, that where 
an Act of Parliament Reſtrains a Juriſaition, ſuch Act warrants 
a Prohibition, in caſe that Reſtraint be broken or exceeded. Tis 
ſo in caſe of a limited Power at the Common Law, but much 
more ſo upon a Statute. =. 6 
Beſides, the latter Statute which gives a Privy Seal, doth not 
Repeal or alter the Law then in Being. Tis an Affirmative Law, 
and that ſeldom or never works any Change or Alteration in what 
was before, any otherwiſe . than by Addition or Confirmation. 
And in 'Truth this is only a further Remedy; and is far from 
declaring a Prohibition not to lie. 'The Meaning might be to 
give a Privy Seal immediately, even in Vacation Time. The Pre- 
amble complains ſo much of the Grievances, that it cannot be 
ſuppoſed to deſign any Thing in Favour of them, or to prevent 
the Reſtraint. 5 . * 
Suppoſe between the 8 and the 15 R. 2. an Exceſs of Juriſ- 
dition had been uſurped, as in this Caſe, will any Man ſay, that 
a Prohibition would not then have lain? And if it would, can any 
Man ſay, that the Statute pleaded doth take it away, or Prohi- 
bit ſuch Writ of Prohibition ? And the 11 H. 4. 24. ordains that 
all the Statutes concerning the Court of Conſtable and Marſhal, 
ſhall be duly obſerved ; and if ſo, the 8 R. 2. as well as the 15 
N. 2. are within that Ordinance; and if ſo, a Prohibition lies 
as well as a Privy Seal ; and both are little enough to keep that 
Court within its due Bounds and Limits | 
The Matter 2. It wasargued, That the Proceeding upon theſe Articles, was 
es + an Intermedling with a ſubject Matter properly determinable at 
a proper Common Law; here's no Contract or Deed of Arms, no Miſ-beha- 
Subjetof viour in War, nothing of that Nature, which their own Statute 
lemon ſays belongs to them. Ruſh. Vol. 2. Part 2. 1054. he frequented 
| the Court for four Years together, he obſerved no Caſes there but 
for Words: And one or two, as Delaware's Caſe, about abuſing an 
Honourable Family, by aſſuming to be a Branch thereof. Here's 
no ſuch Thing: But expreſs Articles for exerciſing of a Lawful 
Trade. "Tis not cauſa armorum ; it doth neither concern Warlike 
Matters, nor Honour. A Funeral Ceremony can never be within 
their Power. This is a plain Accuſation for a wrong to one of their 
Officers. The Articles charge, that Sir Henry S. George, by his Of. 
tice, within his Province, hath the ordering of theſe Matters, and the 
Party hath meddled therein without his Licenſe. He ſays, 'tis law- 
ful, and the Exerciſe of a lawful Employment. They ſay, tis o- 
therwiſe, becauſe it belongs to another Man's Office, 'Then 'twas 


4 admitted 


verſus Charles Donmille, Defendant. 

admitted by the Counſel for the preſent to be ſo, that Sir Henry: 
was an Officer by Letters Patent under the Great Seal of Eng- 
land, (which by the Way makes the Office and Rights of it to 
be of Common Law Conuſance,) and the Patent is ſet forth at 
large in Prinne, on 4 Inft. 64, 65. and that the King at Arms 
hath fuch a Right; yet if any Man intermeddles or incroaches 
upon that Office, it is not a Breach of the Rules of Honour, and 
not relating to Arms; but a plain Injury at Common Law : 


And an 
other Office. or Franchiſe, 


In 4 12ſt. 126. tis ſaid, that they do upon Requeſt marſhal 
Funerals: But ſuppoſing they alone ought to do it, then an Action 
lies. 'This is meerly a Queſtion, whether the Letters Patent do 
carry ſuch a ſole Privilege? Suppoſe Nu tiel record be pleaded 
to them, when pleaded or inrolled, and without producing 
them; ſuppoſe Non conce ſſit pleaded to them when produced, 
how ſhall theſe Iſſues be tried? Suppoſe they awarded a Satisfac- 
tion to be made to Sir H. S. by the Gift of a Sum of Money 
and he ſhould afterwards bring an Action at Law for the ſame 
Cauſe, will the Proceeding in the Court of the Earl Marſhal be 
a Bar? The Fact alledged in theſe Articles comes within none 
of thoſe Particulars ſuppoſed to be' belonging to this Court, in 
1 Inſt. 391. 5 

It matters not, whether theſe were publick Funerals, as was 
queſtioned in Parker's Caſe, Sid. 352. and in 2 Keble 316, 3 22. 
but the Query here is, if this be a Point of Honour ; or whe- 
ther it be not about the Right of an Office ? and if it be the lat- 
ter, they have no Power to determine it. © OT 

'The Heralds are Officers attendant upon that Court ; but it 
doth not follow, that that Court can judge of the Nature, or 
Extent, Validity, or Operation of their Letters Patent ; no 
more than the Court Chriſtian can try the Right or Freehold of 
a Chancellor's or Regiſter's Office. The Earl Marſhal cannot li- 
cenſe the doing this in Prejudice of the Heralds, or acquit the Par- 
ty if he does it, for he ſtill ſtands liable at Law: The Herald hath 
a Freehold in it, and may bring his Action notwithſtanding. 


Then, 3. Twas argued, that admitting that no Prohibition That the true 
did lie to the Court of Honour, or that there was no Cauſe for ones 2 
ſuch Prohibition, yet it ought to be granted to this pretended 1 
Court, which is not within their Statute. The true Court is be- and Marſhal. 
fore Conſtable and Marſhal, it is a Court by Preſcription, and 
cannot be. altered but by Act of Parliament: All our Books 
which deſcribe the Court mention it to be before both, 4 [ft 125. 

Compt. Furiſdiftion 82. 1 Inſt. 74. Stamford 65. The Conſta- 
ble is the Chief, and ſo are the Old Books, and 37 Hen. 6. 20. 
expreſly before the Conſtable and Marſhal. The Statutes, which 
mention the Court, do all take Notice of it, as held before both: 


the 8 Rich. 2. and that which ag. plead, do deſcribe it ſo: Ad 
the 
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&c. 


Dr. William Oldis, Plaintiff 


Camden as to 


the Marſhal. 


the 1 Hen. 4. cap. 14. the 13 Hen. 4. 4. 5. all Attainiders * 
pleaded to be before both. F 


Authority of Camden (who was an Herald) in his Commentary de Ftyme- 


login, antiquitate & officio Comitis Mareſchalli Angliæ, fol. 87.'tis 
publiſhed at the End of his Latin Epiſtles, which are in 40, 


printed for Chi ſcell, 1691, endeavours to advance the Office of Earl 


Spelman ad 
idem. 


Marſhal ; and ſearches for the Etymology ; and after all, makes 
him but an Harbinger ; and tells us when the Title Mareſchallys 
Anglia was firſt uſed, and how it hath been enjoyed, and by 
whom, and of what Families: And afterwards 91. leſſens his 
Character much; and derives the Office of Marſhal of Eugland 
from that of Marſhal of the Houſhould ; which he deſcribes to 
Diſadvantage. The ſame is likewiſe in Fleta, lib. 2. cap. 5. 
But this is obſervable which Camden ſays, that the greateſt In- 
creaſe of the Authority of this Office hath. been ſince there were 
no Conſtables, for the Kings fince that Time have referred many 
Things to them, which in former Times were proper for the Con- 
ſable: Neither had the Marſhal any Precedency in reſpec of his 
Place, until King Hen. 8. Anno 31. by Parliament aſſigned him 
Place next to the Lord Conſtable and before the Lord Admiral. 
All which ſhews that the Earl Marſhal never had that Autho- 
rity Time out of Mind, to hold this Court before himſelf alone, 
as is pretended, during the Vacancy of the Office of Conſtable. 
In November 1640. 'twas voted by the Houſe of Commons, 
upon a Report from a Committee of ſome of the greateſt 
Members of the Houſe, Selden, Hollis, Maynard, Palmer, Hide, 
&c. that the Earl Marſhal can make no Court without the Con- 
ſtable, and that the Earl Marſhal's Court is a Grievance. Ruſ#- 
worth 2 Vol. 1056. Nalſon's 1 Vol. 778. | 
Spelman in his Gloſſary, verbo Mareſchallus, ſeems to ſay, 'twas 
officium primo Servile, and that he was a meer Servant to the Con- 
ſtable, and gives much ſuch another Account of it, as Camden 
doth. And Pag. 403. is an Abſtract or rather Tranſcript of all 
that is in the Red Book in the Exchequer about the Nature of 
this Office; and there tis ſaid, that if the King be in War, then 
the Conſtable and Marſhal ſhall hold Pleas, and the Marſhal ſhall 
have the Amerciaments and Forfeitures of all thoſe, who do 
break the Commandments of the Conſtable and Marſhal. And 
then it was further alledged by the Counſel for the Defendant 
in the Writ of Error, that they knew of no Statute, Record, or 
ancient Book of Law or Hiſtory, that ever mentioned the Earl 
Marſhal alone, as having Power to hold a Court by himſelf: So 
that taking it as a Court held before an incompetent Judge, 4 
Prohibition ought to go, and the Party ought not to be put to 
his Action, after he has undergone Impriſonment and paid his 
Fine, ſince it hath the Semblance of a Court, and pretends to act 
as ſuch. And if it be a Court before the Earl Marſhal alone, in 
caſe it exceeds the Juriſdiction proper to it, a Prohibition lies ei- 
ther by Force of the Common Law, which ſtates the Boundaries 
and Limits of that Juriſdiction : Or by Force of the a” of : 
I ich. 


1 


2 a — = 
Smith ec Us, &c. 


Rich. 2. which is not repealed by the ſubſequent Law in that 
Reign. And if ſuch Prohibition do lie in any Cafe, that here 
was Cauſe for it; the Subject Matter of the Articles being only 
a Wrong (if any) to a private Officer, who had his proper Re- 
medy at the Common Law: And therefore it was prayed that 
the Judgment ſhould be affirmed; and it was affirmed, 


Judgment 
affirmed. 


Smith & Ux'. verſus Dean and Chapter 
of Paul's London, and Lewis Rugle. 


' A PPEAL from a Decree of Diſmiſſion made by the Lord Reverſal of 
Jeffreys; the Bill was to compel the Dean and Chapter, Recoveries 


| l ne. Ke pie in Copy hold 
as Lord of the Manor, to receive a Petition in Nature of a Writ Manor. 


of falſe Judgment, for Reverſing a Common Recovery ſuffered Whether E- 
in the Manor-Court, in 165 2. whereby a Remainder in Tail, kt the 

under which the Plaintiff claimed, was barred, ſuggeſting ſevera] Lord to hold 
Errors in the Proceeding therein: And that the ſaid Lord might Fles for that 


| N 3 By . | P ſi : 
e commanded to examine the ſame, and do Right thereupon, 


To this Bill the Defendant Ragle demurred, and the Dean 
and Chapter by Anſwer inſiſted, That 'twas the firſt Attempt of 
this Kind, and of dangerous Conſequence, and therefore con- 
ceived it not fit to proceed on the ſaid Petition, unleſs compelled 
thereto by Courſe of Law. That Ragle being the Perſon con- 
cerned in Intereſt to conteſt the Sufficiency of the Common Re- 
covery, they hoped the Court would hear his Defence, and de- 
termine therein before any Judgment were given againſt them ; 
and that they were only Lords of the Manor, and ready to 
obey, Oc. and prayed that their Rights might be preſerved ; This 
Demurrer was heard and ordered to ſtand, ; 

And now it was inſiſted on by the Counſel with the Appellant, Argument 
that this was the only Remedy which they had ; that no Writ me th * 
of Error or falſe Judgment lies for Reverſing of a Recovery or 
Judgment obtained in a Copyhold Court; that the only Method 
was a Bill or Petition to the Lord, in Nature of a Writ of falſe 
Judgment, which of common Right he ought to receive, and to 
cauſe Errors and Defects in ſuch Recovery or Judgment to be ex- 
amined, And for this were cited Moore 68. Owen 63. Fitz. N. B. 

12. 1 Inf}, 60. 4 Rep. 30. is ſuch a Record mentioned to have 
been ſeen by Fenner, where the Lord upon Petition to him had 
for certain Errors in the Procecdings reverſed ſuch Judgment gi- 
ven in his own Court, 1 Roli's Abridg. 600. Kitchin 80. 1 Rolls 
Abridg. 539. Lanc. 98. Edward's Caſe, Hill. 8 Fac. 1, by all 
which, it appears, that this is an allowed and the only Remedy, 


Theg 


DJ 


* 


Smith & Ux' verſus 


Then it was argued, That in all Caſes where any Party having 
a Right to any Freehold Eſtate is barred by Judgment, Reco- 
very, or Fine, ſuch Party of common Right may have a Writ of 
Error, if the ſame be in a Court of Record: And a Writ of 


falſe Judgment, if in a Court- Baron or County-Court, and re- 


verſe ſuch Judgment, Recovery or Fine for Error or Defect. And 


there can be no Reaſon aſſigned why a © hg (eſpecially 


conſidering the great Quantity of Land of that Tenure in Exg- 


land) ſhould be without Remedy, when a falſe Judgment is 


given. And the rather, for that in Real Actions (as this was) the 
Proceedings in the Lord's Courts are according to thoſe in Meſt- 
mMinſter-hall. And now tho' a Common Recovery be a Common 
Aſſurance, yet it was never pretended that a Writ of Error to 
reverſe it was refuſed upon that Pretence. And if the Lord of 
a Manor deny to do his Duty, the Chancery hath ſuch a Superior 
Juriſdiction as to enjoin him thereto. Tis the Buſineſs of Equity 


to ſee that Right be done to all Suitors in Copyhold Courts, 


Fitz. Abridg. Subpena, 21. 2 Cro. 368. 2 Bulſt. 336. 1 Roll's Abr. 
373. If an erroneous Judgment be given in ſuch Court of a 
common Perſon, in an Action in the Nature of a Formedon, a 
Bill may be in Chancery in Nature of a falſe Judgment to re- 


verſe it. And Lanc. 38. Tanfield ſays that he was of Counſel 


Argument 
for Reſpon- 
dent. 


in the Caſe of Patrteſhall, and that it was ſo decreed : Which 


is much more than what is here contended for. And tho' Com- 
mon Recoveries are favoured, and have been ſupported by ſeveral 
Acts of Parliament; yet no Parliament ever thought fit to de- 
prive the Parties bound by ſuch Recoveries. of the Benefit of a 


Writ of Error. 


on the other Side 'twas urged in Defence of the Diſmiſſion, 


That the Perſon who ſuffered this Recovery had a Power over the 
Eſtate. That ſhe might both by Law and Conſcience, upon a Re- 


covery, diſpoſe of it, as ſhe ſhould think fit. That ſhe hath ſuf- 
fered a Recovery. And that it was ſuffered according tothe Cuſtom 
of the Manor, tho' not according to the Form of thoſe ſuffered in 
Weſtminſter-hall. That the Suffering of Recoveries in any Court, 
and the Methods of procecding in them, are rather notional than 
real Things: And in the Common Law Courts they are taken 
Notice of, not as adverſary Suits, but as Common Aſſurances. So 
that even there, few Miſtakes are deemed ſo great, but what are 
remedied by the Statute of Jeofails, or will be amended by the 
Aſſiſtance of the Court. And if it be ſo in the Courts at JWeſtmin- 
ier, where the Proceedings are more ſolemn, and the Judges are 
Perſons of Learning and Sagacity, how much rather ought this 


to ſtand, which was ſuffered in 165 2. during the Times of Diſor- 


der, and moſt Proceedings informal and in the Exgliſb Tongue, 


in ſuch a mean Court where are few Precedents to guide them; 


where the Parties themſelves are not impowered to draw up their 
own Proceedings as here above; but the whole is left to the 
Steward, who is a Stranger to the Perſon concerned : And there- 

7 ; fore 


— 1 


J ͤ e S . a. el 6 _S 


Dean and Chapter of Paul's, Ec. 


fore tis hard and unreaſonable, that Mens Purchaſes ſhould be 
prejudiced by the Ignorance, Unskilfulneſs, or Diſhoneſty of a 
Steward or his Clerks, That there is ſcarce one Cuſtomary Reco- 
very in England, which is exactly agreeable to the Rules of the 
Common Law. 'That the Queſtioning of this may in Conſequence 
endanger Multitudes of Titles which have been honeſtly Purcha- 
ſed : Eſpecially fince there can be no Aid from the Statutes of 
Teofailes ; for they do not extend to Courts Baron. "Twas fur- 
ther urged, That there was no Precedent to enforce Lords of Ma- 
nors to do as this Bill deſired. That the Lords of Manors are the 
ultimate Judges of the Regularity or Errors in ſuch Proceed- * 
ings. That there's no Equity in the Prayer of this Plaintiff, That 
if the Lord had received ſuch Petition, and were about to proceed 
to the Reverſal of ſuch Recovery, Equity ought then to interpoſe 
and quiet the Poſſeſſion under thoſe Recoveries. That Chancery 
ought rather to ſupply a Defe& in a common Conveyance (if a- 
ny ſhall happen) and decree the Execution of what each Party 
meant and intended by it, much rather, than to aſſiſt the Annul- 
ling of a ſolemn Agreement, executed according to Uſage, tho? 
not ſtrictly conformable to the Rules of Law. For which Rea- 3 
ſons it was prayed that that Appeal might be diſmiſſed, and the Piſmiſtio 


0 f Diſmiſſion 
Diſmiſſion below confirmed, and 'twas accordingly adjudged ſo. confirmed. 


The Counteſs of Radnor verſus Vande- 


PPE AL from a Deeree of Diſmiſſion in Chancery; the Caſe S. © 7 ver. 
IA was to this Effect: The Earl of JVarwick; upon Marriage of 2 Ch. G 154, 
his Son, ſettles Part of his Eſtate upon his Lady for a Jointure, Pover 
and after Failure of Iſſue Male limits a Term for 99 Years to . 
Truſtees, to be diſpoſed of by the Earl either by Deed or Will: And by a Term 
for want of ſuch Appointment, then in Truſt for the next in Re- ee 
mainder, and then limited the whole Eſtate in ſuch Manner, as ance i. E. 
that a third Part of a Moiety thereof came to the Lord Nodmyn quity. = 
(the Appellant's late Husband) in Tail general, with the Reverſion 
in Fee to the Earl and his Heirs. The Son died without Iſſue, 
the Earl by his Will appoints the Lands to his Counteſs for ſo 
many Years of the Term as ſhe ſhould live, and to her Executors 
for one Year after her Death, and charges the Term with ſeycral 
Annuities, ſome of which remain in Being. The Reſpondent's 
Father purchaſed Part of theſe Lands from the Lord Bodmynafter. 
his Marriage, and had the Term aſſigned to him. The. Lord 
Bodmym dies, the Appellant brings her Writ of Dower in C. B. 
the Reſpondent pleads the Term for 99 Years; and ſhe exhibits 


T her 
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her Bill, praying that ſhe may, after the Diſcharge of the Earl's 
Incumbrances, have the Benefit of the Truſt as to a Third of the 

Profits of this Term; and upon hearing the Cauſe, the Lord Chan- 

cellor ſaw no Cauſe to give Relief, but diſmiſſed her Bill. There 

were many Particulars in the Cafe, and many Proceedings before, 

both in Law and Equity ; but this was the whole Cafe as to the 

general Queſtion, Whether a Tenant in Dower ſhall have the he- 
nefit of the Truſt of a Term which is ordered to attend the Inhe- 

ritance, againſt a Purchaſer after the Marriage? The Lord Chan- 

cellor Feffryes had been of Opinion with the Appellant, but the 

| Cauſe coming to be heard again, a Diſmiſſion was decreed; and 
Argument now it was argued-againſt the Decree on Behalf of the Appellant, 
for the Ap- that Equity did intitle her to the Thirds of this Term; that a 
PE 'Fenant by the Curteſy is intitled to it, and by the ſame Reaſon a 
Tenant in Dower, That the Term created by the Settlement was 

to attend all the Eſtates limited by that Settlement, and in Truft 

for ſuch Perſons as ſhould claim under it: Which the Appellant 

doth as well as the Refpondents. That it was in Conſequence to 

attend all the Particular Eſtates carved or derived from the others, 

The Term was never in its Creation deſigned for this Purpoſe, to 

prevent or protect againſt Dower. That in the Cafe of Sell and 

Clay, the 'Tenant in Dower had it in Chancery againſt the Heir 

2 Ver. 324+ at Law. And that this was the ſame Caſe : A Purchaſer with 
Notice of that Incumbrance of Dower, the Vendor being then mar- 

ricd ; this was an Eſtate of which the Husband was full Owner, 

and received the whole Profits : That in Proportion, 'tis as much 

a Truſt for her, for her Thirds during Life, as it is a Truſt for 

the Reſpondents for the Inheritance: She claims under her Husband 

who had the Benefit of the whole Truſt. If there be a Mortgage 

by an Anceſtor upon the whole, Equity will permit her to redeem, 

paying her Proportion according to the Value of her Thirds for 

Life: And the ſame Reaſon holds in this Caſe: And there's no 
Precedent in Equity to the Contrary. And many Precedents in 

Favour of Tenant in Dower were cited, and much Reaſon well 

urged from parallel Caſes, to intitle the Lady to her Proportion 

of the Truſt of this Term. 


Argument Onthe other Side 'twas ſaid, that Dower is an Intereſt or Right 
2 oy Re. at the Common Law only : That no Title can be maintained to 
borgen have Dower, but where the Common Law gives it: And that is 
only to have the Thirds of that which the Husband was ſeized of: 

And if a Term were in Being, no Feme was ever let in but after 

the Determination of that Term: That this is the firſt Pretencefet 

up for a Dower in Equity. The Right is only to the Thirds of 

the Rent reſerved upon any Term: And'tis a new Thing to affirm, 

that there ſhall be one ſort of Dower at Law, and another in 
Chancery. That tis, and always hath been, the common teceived 

Opinion of Meſtmiuſter- hall, and of all Conveyancers, that a Term 

or Statute prevents Dower. That if a Purchaſer can procute it, the 

ſame becomes his Defence: That this is what the Wiſdom _ 

| 3 Forc- 
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Forefathers thought fit to uſe. And tho ſome Mens reaſoning may 
render it in Appearance as abſurd: Vet the Conſequence of an 
Alteration will be much more dangerous than the Continuance 
of the old Rules. That tho' this Lady's Caſe be unfortunate, 
yet the Multitude of Purchaſers, who have bought upon full 
Conſideration, and have been adviſed, and ſtill conceive themſelves 
ſafe under this Law, will be more unfortunate, if the Law be 
broken. Then 'twas argued, That there could be no Equity in 
this Caſe, for it muſt be not only from the Party Appellant, but 
alſo againſt the Reſpondent, and that 'tis not, becauſe he bought 
the whole : Her Portion, her Quality, and her being a Wife, create 
no Equity as'to the Purchaſer. "Twould perhaps be prevalent a- 
gainſt an Heir, but not againſt him. Here is no Fraud or ill 
Practiſe, Gc. Then if the Nature of the Thing be conſidered, 
the Demand is of a Right, not ariſing by Agreement of Parties, 
but by Operation of Law. If the former, Chancery might perhaps 
conſtruc and enlarge it, ſo as to fulfil the utmoſt Intention: But 
here, her Title is the Marriage, the Seiſin, and Death of the 
Husband. And there never was a Time, when, if her Lord had 
died, the could have had immediate Dower ; for even the Term 
had been pleadable by an Heir of Law to a Writ of Dower. 
Now what doth give her an Equity againſt the Reſpondent ? 
Her Claim is by, from and under her Husband, as having a Right 
to a Proportion of what he had: That is a Right by Law. Where 


is the Equity that ſhould improve or mend this Right? Perhaps 


it muſt be agreed, That if the Husband had juſt before Marriage 
made a long Leaſe on Purpoſe to prevent Dower, and the Woman 
expecting the Privileges which the Common Law gives to Wo- 
men married had ſurvived him, Equity might have interpoſed. 
And yet even this was practiſed by a Reverend Judge of Equity, 
Mr. Serjeant Maynard, who made ſuch Leaſe to his Man Brad- 
ford the Day before his-laſt Marriage. But here is no ſuch Action, 
etwas an old Term created by the old Earl of Warwick. 
As'to the Caſe of the Mortgages : The Feme intitled to Dower 


is let in, becauſe the Perſon who is the Mortgagee hath no In- 


_ tereſt but to have his Money; and Equity is to execute all theſe A- 

greements: But never where there is a Purchaſer, or where the 
Intereſt of the Mortgage is aſſigned to the Heir. Between her 
ſelf and the Mortgagee, ſhe comes in Place of her Husband ; and 
the Husband could redeem : And fo may the Wife. But againſt a 
Purchaſer ſhe has no more Equity than her Husband had: And that 
is none at all. If ſhe hath a legal Title antecedent to the Pur- 
chaſers ; as Marriage and Seiſin, where there's no Term ſtanding 
out, that ſhall prevail, and Equity ſhall not help the Purchaſer 


againſt her: So where the'Purchaſer hath a legal Title; as by a 


Term precedent, Equity cannot relieve her. And whereas it was 
objected, 'That there was no Caſe adjudged-in Chancery againſt the 
Appellant's Pretence ; the Anſwer is plain, The Common Law is 
againſt it; and if no Precedent in Equity, the Common Law 
ought to-ſtand, "Tis nothing but Precedent that conſecrates nr 
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7 Dominus Rex verſus: Baden. 
the Decrees in Equity: And no Man will ſay, that ever any Wo- 
man was endowed in Equity of a Truſt Eſtate. If a Man hath a 
Term for Ten thouſand Years, and be intirely and properly Own- 

er of it; tho the ſame be equal in Value to a Fee: ſimple, for the 
Reverſion after it is worth little or nothing; yet no Dower can 

be claimed in Equity. Nay, If the Husband be ſeized together with 

another Perſon, and not ſole ſeized, yet no Dower, even in Man- 

cery can be claimed againſt the Survivor. So that Equity doth 

: not exceed the Rules of Law in advancing the Right of Dower. 
"Tis true, unleſs Fraud be in the Caſe, (according to the Caſe of 

Naſh and Preſton in Cro. Car. 190, 191.) Relicf in Equity ſhall 

not be given againſt a legal Title to Dower : Yet 'tis as 'True, 

that where the Law doth not give Dower, Equity will not, un- 

leſs there be Fraud and Covin uſed to prevent it; and then com- 

mon Reaſon enjoins a Court of Conſcience to Relieve. If any 
Allowance had been in the Purchaſe, upon Conſideration of the 

Title to Dower, the ſame would have been a very material Ar- 

v0} » Fan gument; but in this Caſe there was none: And therefore 'twas 


affirm'd. prayed that the Diſmiſſion might be affirmed, and it was ſo. 
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Dominus Rex verſus Baden. 


e eee RI T of Error to reverſe a Judgment given in the Court 
+ apa Bey of Exchequer, and affirmed upon a Writ of Error in the 


ceſs is ro be Council Chamber before the Chancellor, with the Aſſiſtance of 
ago ii the two Chief Juſtices. 'The Caſe upon the Record was only this; 
3 eng. One Allen outlaws one Clerk in Debt on a Bond in Mich. 1690. 
ed, on the ſeventh of ar. 1690. by Virtue of a ſpecial Capias utla- 
gatum, and Inquilition thereupon, ſeizes Cr Lands into their 
Majeſties Hand. In Hillary 'Term following the Outlawry and 
Inquiſition are certified into the Exchequer, and Allen obtains a 
Leaſe under a Rent. In Mich. 1692. Baden comes and pleads 
that in Mich. 4 Fac. 2. he recovered a Judgment againſt Clerk 
for 1080 J. that in Trinity Term 1691 he took out an Exgit, 
end had a Moiety of the Lands extended, and therefore prays 
that an Amoceas manu may be awarded. Mr. Attorney replies; 
That the Lands were ſeized by Virtue of the Outlawry and In- 
quiſition long before the Elegit was ſued, and therefore, (5c. 
Baden demurs, and Judgment for the King. y 
Argument It was argued on Behalf of the Plaintiff in the Writ of Error, 
13 that this Judgment was Erroneous, for that there's a vaſt Diffe- 
Difference rence between an Outlawry in a Civil and one in a Criminal 
berween . Proceſs: That in a Civil Action, tis only a Civil Proceſs for the 
Benefit of the Party; and 5 Edw. 3. cap. 12. the King cannot par- 
don an Outlawry at the Suit of a private Perſon. 'That tis only 
to help one Subject to his Debt from another, That the King hath 
| 3 no 
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no Advantage by it, and ſo no Need of a Preference by Reaſon of 


the Prerogative. That at Common Law no Man could be out- Outlawry in 


lawed. That now it is purely given for the Sake of the Plaintiff; Civil and 
Actions. 


that the common Practiſe is to make a Leaſe, or grant a Privy Seal 
to the Party. That by this Outlawry the King hath no Intereſt in 
the Land; he cannot cut down the Trees, 9 H. 6. 20. that he can- 
not Plow or Sow ; but only collect and receive the Profits which 
ariſe out of the Land. Bro. tit, Outlawry 36. tit. Patents 3. that 
the King hath not the Poſſeſſion of the Land, which ſhews it not to 


be a Forfeiture to the King, but it remains the P arty's, ill, ANY 


ſpect of Ownerſhip, he may make à Feoffment, 21 Hen. 7. 7. 
2 Inſt. 675. Hob. 122. by the Judgment the Lands were bound, 
tho the Title was not compleat, till the Elegit was ſued out; a 
Monftrans de droit or Petition did lie, and now the ſame Matter 
may be pleaded. Twas further argued, That great Miſchief muſt 
follow, if an Outlawry upon Civil Proceſs may defeat a Judg- 
ment. That Judgments with Releaſe of Errors are taken and uſed 
as common Securities. That this is moſt plainly a Device to avoid 
them. That this can be no Security, if an Elegit may not be ſued, 
but prevented by the Party himſelf : For here it is his own De- 
fault, not to avoid this Outlawry by Appearance. That no Act 
of the Debtor could alter the Security, and there's no Reaſon why 
his Neglect ſhould. That this Conteſt is between Baden and Allen, 
and not between Baden and the King. Allen Suit was but juſt 
begun, and this is merely upon his Suit. If the Perſon had been 
taken upon this Capras, he had been the Plaintift's Priſoner; and 
if he Eſcapes the Plaintiff had an Action for it, Zelv. 19. and the 
ſuppoſed Forfeiture is only for his Inteteſt. 3 Cyo. 909. And by 
this Practiſe the King's Prerogative is to aſſiſt one Subject to de- 
ceive another. By the Law a Judgment is preferable to a Bond, 
and binds the Land, which a Bond doth not till J udgment upon 
it. Now here the firſt is to be poſtponed, by Reaſon of the King's 
ſuppoſed Prerogative, Which is only a Right in the King, for the 
Uſe of the Party to have the Profits. 2 Rot's Abridg. 808. Vide 
Stamford 57. 1-Inſt. 30. & Hardres 101, 176. 1 Inſt. 202. Latch 
43. That the Elegit hath Relation to the Judgment, and ſo be- 
comes Prior to the King's Title; like the Relation of a Bargain and 
Sale to an Inrollment. And as a ſtrong Argument for it, the Words 


in the Writ of Elegit were repeated and enforced, quo die Jud red- 


dit' fait, which ſhewed a Relation to that Day ; and conſequently 


F 


did affect the Lands ata Time when the King had no Intereſt in it. 


On the other Side it was argued with the Judgment, That this Argument 
was the common Practiſe of the Court of Exchequer in this Caſe ; 0 _ 
ant in * 


1 3 
that the Courſe of a Court is the Law of that Court, and to be 
taken Notice of by all other Courts; that tis Time out of Mind, 
and conſequently of equal Duration with the Common Lau, and 
always deemed to be Parcel thereof. That the Records and Expe- 
rience of the ancient Clerks were both concurring to prove it the 
common Uſage in the Exchequer. That when Lands are ſeized into 
the King's Hands by Virtue of an Outlawry and Inquiſition, it was 


ror, 
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From the 
Courſe of 


the Copy of. 


xchequer, 


Judgment. 
Elegit, | 


affect the Land, till Election made. A Judgment at Law is only 


till the ſame be Extended. 
Relation a 


Fiction. 


„ 


Profits in the King, notwithſtanding ſuch Elegit. That twould be 


the ſame, and ſo nothing but Uncertainty would enſue. 


that the Plaintiff ſhall recover. In it ſelf it doth no more affect 


if he thinks fit, and can find any Thing ſubje& thereto... At the 


| becauſe that would hinder the Mans following of Husbandry 


appears by the Frame of the Writ, as tis in the Regiſter 299.. 2 
Taft. 395. which ſhews that no Title can be acquired to the Land, 


r A Ie EPR er wen 


never known; that the King's Hands were removed by Force of an 


« 


Elegit ſyed afterwards, tho upon a Judgment precedent, Thatit 


* 


hath been their conſtant Practiſe to continue the Pernancy of the 


of dangerous Conſequence to alter the ſame by a new Opinion. 
That tis not ſo very material, whether this Practiſe be more rea- 
ſonable than another, but whether it be certain and known. For 
if it be ſo, tis much better to have it continued than changed, be- 
cauſe of the Confuſion which muſt follow, by ſhaking the Rights 
and Poſſeſhons enjoyed under the former Practiſe. That tis not in 
many Caſes ſo conſiderable what the Rule is, as that it be fixed 
and underſtood; and therefore no Reaſon to alter it, or at leaſt 
not without the Aid of the Legiſlature; for by the ſame Colour 
that ſome Judges of Parts and Sagacity ſhall think fit to ſwerye 
from their Predeceſſors, others of leſs Capacity may pretend to do 


* 


| — * . 314141 0.4 ; 


But beſides, this is not merely a Courſe of the Court, tis alſo 
agreeable to the Rule and Reaſon of the Laws. Baden hath no 
Intereſt in the Land till he ſues his Elegit; whereas the King's Ti- 
tle to the Land was compleat by the Outlawry and Inquiſition, 
which was Prior to the Elegit; and a Judgment of it ſelf doth not 


an Award of the Court aſcertaining of the Debt, and declaring 


the Land than a Bond. Pis true, when the Suit is ended by a 
Judgment, the Party may reſort to an Elegit for his Execution, 


Common Law, before the Statute of Veſtmiuſt. 2, cap. 18. a Sub- 
ject, upon his Judgment for Debt or Damages, could not have 


Execution by takin away the Poſſeſſion of his Adverſary's Land, 


and Tillage, which then was reckoned beneficial to the; Publick: 
So is 2 Iuſt. 394. and Sir Milliam Herbert's Caſe, 3 Rep. 11, 12. no- 
thing but a Levari or Fieri facias. Then by the Statute, {it in 
Eledctione illius, and Coke in his Comment on thoſe Words, faith, 
After the Suing of an Elegit, he can't have a Captas :So that by 
him, the Suing out of the Writ is the Determining of his Electi- 
on. 2 Inſt. 395. Foſter and Fackſor's Caſe. Hob. 37. Even the 
Elegit it ſelf doth not (when ſued out) immediately touch the 
Lands; for if the Chattels be ſufficient to pay the Debt, and 
it ſo appears to the Sheriff, that thereby he may ſatisfy the Plain- 
tiff's Demand, then he ought not to extend the Land; and this 


1 
. . 


. 


The Elegit cannot by Law have Relation to the Time of 
the Judgment, ſo as to avoid the Kings Title; for Relation 
is only a Fiction; and Fiction ſhall never bind or prejudice 
the King in his Right, much leſs in his Prerogative ; and 
no. Caſe can be ſhewn, where a Relation ſhall conclude the King: 
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nor is it any Objection, That this is a Prerogative for the Benefit 
of a Subject; for in Truth all the Prerogatives are for the Ad- 
vantage and Good of the People, or elſe they ought not to be al- 
lowed by the Law. Beſides Praiſe and Reaſon, there's expreſs 
Authority in our Books for it; as the Caſe of Mafters verſus Sir 
Herbert Whitfield 1657. Hardres 106. And if there were no Book 
for it, the Practiſe is enough; for the Printing of a Caſe doth 
not alter or change the Nature of it: Tis as much Authority if it 
be not publiſhed, as when it is ſo. Maſters recovered a Judgment 
againſt Sir Herbert Whitfield, and after the Judgment Sir Herbert 
was outlawed at another Man's Suit, and his Land's ſeized into the 
Protector's Hands, and afterwards Maſterstook out an Elegit;and the 
whole Court was of Opinion, that the Lands being ſeized into the 
Proteor's Hands before the Elegit was ſued out, there could not 
be an Amoveas manu awarded, altho' the Judgment was prior to 
the Outlawry. This is the ſame with the Caſe at Bar. And tho' it 
may be ſurmiſed, That this was an Opinion vented in Evil Times, 
yet 'tis well known, that excepting tneir Criminal Proceedings in 
thoſe Times, the Law flouriſhed, and the Judges were Men of 
Learning, as Mr. Juſtice, Ttuiſden bath often affirmed upon the 
Bench. Twas further urged, That Prerogative was to be favour- 
cd; that twas a Part of the Law, 2 Bit. 296. eſpecially when 
twas uſed, as in this Caſe, to help an honeſt Man to his Debt. 
That confeſſing of Judgments was oftner practiſed by Fraud to co- 
ver Mens Eſtates, than Outlawries were todefeat juſt Judgments. 
That if this Judgment was juſt and honeſt, twas his own Default 
not to ſue an Elegit immediately. 'Then-were-cited many Caſes 

to prove the King's Prerogative, as Fleetewood's Caſe, 8 Rep. 171. 
Pork and Athens Caſe, Lauès Rep. 20. Hob. 115. 2 Rollis Abridg. 
158. Stevenſon's Caſe, 1 Cro. 389, 390. Twas argued that no- 
thing could be inferred from Tarxfield's Opinion in 2 Roll's Abridg. 
159. which is alſo in Lanes Rep. 65. for there the Debt was not 
a Debt to the King, till after the Death of, the Teſtator; but here 
is a Forfeiture to the King before the Elegit ſued. And admitting 
that the King hath only the Pernancy of the Profits, yet while he 
hath ſo, no other Perſon can intermeddle; for the King is inti- 
tled to all the Profits, even to a Preſentment to a Church, which 
was void before the Outlawry. As is Beoerly's Caſe, 1 Leon. 63. 
2 Rolls Abridg. 807, and Olaud's Caſe, 5 Rep. 116. And Proceſs 
of Outlawry is to be favoured and encouraged, as tis a Means for 
the Recovery of juſt Debts; and the Effects of them, by Forfei- 
ture to the King, ought to be favoured as a Prerogative, where- 
with the King is intruſted to that Purpoſe. Tis a Penalty or Judg- 
ment upon him to be put Extra Legem, becauſe he contemns the 
Law, and will not obey it; ſo that as to him, tis the greateſt Ju- 
{tice in the World, that he ſhould not enjoy any Benefit of his E- 
ſtate by Virtue of the Law, during the Time that he deèſpiſes it. 
And as to Baden, twas his own Default that he did not extend 
ſooner. He truſted the Party longer than he ſhould, and for that 
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he may thank himſelf. Wherefore upon the whole twas prayed judgment 


Hall 


that the Judgment ſhould be affirmed ; and it was affirmed. affirmed. 
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Hall & al "Executors of Tho. Thynnt 
George Potter e 10 


Marriage A PPE AL from a Decree of Diſmiſſion in the Court of Chan- 
procage IX cery. The Caſe was thus; That Thomas Thynne, Eſq; ba- 
3 Lev. 411. ving Intentions to make his Addreſſes to the Lady Ogle, gave a 
Bond of 1000 J. Penalty to the Reſpondent's Husband to pay 5 00 /. 
in ten Days after his Marriage with the Lady Ogle ; the Reſpon- 
dent aſſiſted in promoting the {wid Marriage, which afterwards 
took Effect; ſoon after the ſaid Tune was barbarouſly murdered 
and about fix Years after Mr. Potter brought an Action upon this 
Bond againſt the Appellants, as Executors of Mr. Tyhynne, and 
proving the Marriage recovered a Verdict for the 10001, There- 
upon the Appellants, preferred their Bill in Chancery to be relieved 
againſt this Bond, as given upon an unlawful Confideration. The 
Defendants by their Anſwer acknowledge the Promotion of that 


Marriage to be the Reaſon of giving the Bond. Upon hearing the 


Cauſe at the Rolls, the Court decreèd the Bond to be delivered up, 

and Satisfaction to be acknowledged upon the Judgment. The 
Reſpondent petitioned the Lord Keeper for a Re-hearing; and the 

ſame. being re-heard accordingly, bis Lordſhip was pleaſed to 

Reverſe that Decree, and ordered the Reſpondents to pay Princi- 

pal, Intereſt and Coſts, or elſe the Bill to ſtand diſmiſt with Coſts, 

Argument And it was argued on Bchalf of the Appellants, That this Bond 
jor rhe ab. ought in Equity to be ſet aſide: For that even at the Common 
Ponds with Law, Bonds founded upon unlawful Conſiderations appearing in 
unlawful the Condition were void: That in many Inſtances, Bonds and 
Haig ar Com. Contracts that are good at Law, and cannot be avoided there, are 
mon Law, cancelled in Equity. That ſuch Bonds to Match- makers and Pro- 
curers of Marriage are of dangerous Conſequence, and tend to the 
Betraying, and oftentimes to the Ruin of Perſons of Quality 


and Fortune. And if the Uſe of ſuch Securities and Contracts be 


allowed and countenanced, the ſame may prove the Occaſion of 
many unhappy Marriages, to the Prejudice and Diſcomfort of the 
beſt of Families. That the Conſideration of ſuch Bonds and Se- 
curities have always been diſcountenanced, and Relief in Equity 
given againſt them, even ſo long ſince as the LordCovertry's Time, 
and long before. And particularly in the Caſe of Arundel and 
Trevillian.; between whom the Fourth of Febranry, 11 Car. 1. was 
an Order made in theſe or the like Words: Lyon the Hearing and 


Rep. 8). Counſel Learned, on both Sides, for and touching the Bond or Bill 
of 1001. againſt which the Plaintiff by his Bill prayeth Relief: It 
appeared that the ſaid Bill was originally entred into by the Plain- 
tiff: unto the Defendant for the Payment of 1001. formerly ag 
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verſus Jane Potter, &c. I, 


ed unto the ſaid Defendant by the Plaintif, for the ęffecting of a 
Marriage between the Plaintiff and Elizabeth his now Jife, 
which the ſaid Defendant procured accordingly, as his Counſel 
alledged. But this Court utterly diſliking the Conſideration where- 
por the ſaid Bill mas given, the ſame being of dangerous Con- 
Care in Precedent, upon reading three ſeveral Precedents, 
wherein this Court hath relieved others in lie Caſes, agaiuſt Bonds 
of that Nature, thought not fit to give any Countenance unto Spe- 
cialties entred into upon ſuch Contratts : It is therefore ordered 
and decreed, T hat the ſaid Defendant ſhall bring the ſaid Billinto 
this Court, to be delivered up tothe Plaintiff to be cancelled. Then 
was further urged, That the Appellants had once a Decree at 
the Rolls to be relieved againſt the Bond in Queſtion, upon Con- 
ſideration of the ſaid Precedent in the Time of the ſaid Lord Co- 
ventry and others, and of the Miſchiefs and Inconveniences like- 
ly to ariſe by ſuch Practiſes, which increaſe in the preſent Age 
more than in the Times when Relief was given againſt ſuch Bonds: 


And therefore 'twas prayed that the Decree might be Reverſed. 


On the other Side it was urged, That the Conſideration of this 1 
Bond was lawful. That the Aſſiſting and Promoting of a Marriage . 
at the Parties Requeſt, was a good Conſideration at Law in all ſpondents. 
Times to maintain a Promiſe for Payment of Money. That this 
Bond was Voluntary, and the Party who was Obligor was of Age 
and ſound Memory. That here was no Fraud or Deceit in pro- 
curing it. That Chancery was not to relieve againſt voluntary Acts. 
That here was a great Fortune to be acquired to the Appellant's 
Teſtator by the Match. That here was Aſſiſtance given. That the 
Perſons were both of great Quality and Eſtate, and no Impoſition 
or Deceit on either ſide in the Marriage. That it might be proper 
to relieve againſt ſuch Securities, where ill Conſequences did en- 
ſue; yet here being none, and the thing Lawful, and the Bond 
good at Law, the ſame ought to ſtand: That here are no 
Children Purchaſers or Creditors to be defeated; there are Aſ- 
ſets ſufficient to pay all; and conſequently there can be no Inju- 
ſtice in allowing this Bond to remain in force. That it was the Ex- 
pectation of the Reſpondent, without which ſhe would not have 
given her Service in this Matter. And that it was the full 
Meaning of the Appellant's Teſtator to pay this Money, in caſe 
the Marriage took effect. That there was a vaſt Difference be- 
tween Supporting and Vacating a Contract in Chancery. That 
tho' Equity perhaps would not aſſiſt and help a Security upon ſuch 
a Conſideration, if it were defective at Law; yet — it was 
good at Law, and no Cheat or Impoſition upon the Party, but 
he meant (as he had undertaken) to pay this Money, and was 
not deceived in his Expectation as to the Succeſs of the Reſpon- 
dent's Endeavours, twould be hard in Equity to damn ſuch a 


Security, and therefore it was prayed that the Decree ſhould be 
affirmed. 
X It 
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Reply. | It was replied, That Marriages ought to be procured and pro- 


nnn... 


moted by the Mediation of Friends and Relations, and not of 

Hirelings. That the not vacating ſuch Bonds, when queſtioned 

in a Court of Equity, would be of Evil Example to Executors, 
Truſtees, Guardians, Servants, and other People having the Care 
Decree re- of Children. And therefore it was prayed that the Decree might 
verſed· pe reverſed; and it was reverſed accordingly. 


The Society of the Governor and Aſſiſtants, 
London, of the new Plantation of Ul- 


ſter in the Kingdom of Ireland, verſus 
William Lord Biſhop of Derry. 


8 P PE AL from a Judgment by the Lords Spiritual and Tem- 
= the furl poral of Ireland in Parliament aſſembled, upon the Biſhop's 
dition of the Petition and Appeal to their Lordſhips from an Order in the Chan- 
ou of cery, touching certain Lands in the County and Liberties of Lon- 
N.B. The don Derry. It ſets forth, amongſt other Things, (after a Recital 
general Po. of the Proceedings in Chancery and the Merits of the Cauſe) that 


&rine of this 


Caſe is fur- the Appellants were adviſed, that no Appeal lies to the Houſe of 


Dependency 


+ therſettled Lords in Jreland from the Court of Chancery there : But that all 


by Statute Appeals from thence ought to be immediately to their Lordſhips 

6 Geo. Is : i : 
here, the Supreme Judicature as well for Matters ariſing in Te- 
land as in this Kingdom. And therefore in the Concluſion prays 
that an Order might be made for the ſaid Biſhop to appear, and 
put in his Anſwer thereto, that the Matter might be heard before 
their Lordſhips here, when it ſhould be thought fit ; and that the 
Petitioners might receive ſuch Relief as ſhould be agreeable to 
their Lordſhips great Wiſdom and Juſtice, &. . 

Upon preſenting this Appeal to the Lords here, the Houſe ap- 
pointed Lords Committees to conſider the proper Method of Ap- 
pealing from the Decrees made in the Court of Chancery in Ire- 
land, and to report, Gc. Then purſuant to an Order made by the 
Lords Committees, and a Letter ſent to the Lords Juſtices of Ire- 
land, by Order of the Houſe of Lords here, ſome Precedents or 
Caſes from Treland relating to the Method of Appealing from the 
Chancery there, were brought before the ſaid Committee, and re- 
ported to the Houſe; whereupon the Houſe Ordered that both 
Parties might have Copies of the ſame. 

Then the Society took Copies, and preferred a ſhort Petition 
to the Houſe, ſetting forth the ſaid Matter, and that they were 

ready by their Counſel to offer ſeveral Things, in order to their 
Lordſhip's Receiving and Proceeding upon their ſaid Appeal : 
2 Where- 
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1 verſus William Lord Biſhop of Derry. Es 
Whereupon a Day was appointed for the hearing of Counſel 
on both Sides, with Regard to Juriſdictioo n. 

And it was accordingly argued on Behalf of the ſaid Society, Argument 
that the Judgments in Tre/and, whether in Law or Equity, were 15 Appel 
not to be finally Determined there. That Treland was depen- 8 
dant upon England. "Twas urged to prove it, that our Mo- 
ney was to be Current there. That our Laws did oblige them; 
that they were governed ſecundum leges & conſuetudines Anglica- 
nas. Davis 21. in which Book 24. that the Eaſterlings in Eng- 
land, who firſt made the Money of this Standard, (and from 
whoſe Name comes that of Sterling, ) were the firſt Founders of 
the four Principal Cities of Ireland, Dublin, Materford, Corke, 
and Limrick, and the other Maritime Vills in that Country; and 
were the ſole Maintainers of Traffick and Commerce there, 
which were all utterly neglected by the Irihh. 

Theſe Cities and Vills were under the Protection of King Ed- 
gar and Edward the Confeſlor, before the Norman Conqueſt; 
and theſe Eaſterlings in Ancient Record are called Oſtmanni: 
And therefore when H. 2. upon the firſt Conqueſt, after their A- 
poſtacy, thought fit to People thoſe Cities and Vills with Eng- 
liſh Colonies drawn from Exeter, Briſtol and Cheſter, &c. he 
aſſigned to them a certain Proportion of Land, next adjoining to 
each of thoſe Cities: Which Portion, is called in the Records in 
Ancient Time, Cantreda Ofimannorum. Davis 25. ſays further 
that Treland is a Member of England, & Inhabitantes ibidem 
kegibas Anglie ſubjiciuntur & utuntur. | 

In the Statute of Faculties, 28 Her. 8. cap. 19. tis mention- 
ed to be the King's Land of Ireland, and that this the King's Land 
of Treland is a Member Appendant, and rightfully belonging to 
the Imperial Crown of the Realm of England, and united to 
the ſame. And in the 33 H. 8. cap. 1. by which the Stile and 
Title of King of Ireland was given to H. 8. his Heirs and Suc- 
ceſlors, tis Farther Enacted, that the King ſhall enjoy this Stile 
and 'Title, and all other Royal Preeminences, Prerogatives and 
Dignities, as united and annexed to the Imperial Crown of Eng- 
land. | . 

Nay, It may be compared to a County Palatine, created by 
the King of England; for Davis 62, ſpeaking of that, he ſays, 
that a County Palatine hath in it Jura regalia, which conſiſts in 
Royal Juriſdiction and Royal Seignory. By the firſt, it hath all 
its High Courts and Officers of Juſtice which the King hath ; and 
by the latter, it hath Royal Services and Royal Eſcheats, as the 
King hath : And therefore in ſome Reſpects, tis ſeparated and diſ- 
joined from the Crown, as is Plow. 215.yet tis ſubordinate and de- 
pendant. Though it be ſaid, that breve Dom Regis non Currit 
there, yet theWrit of Error, which is the dernier Reſort, and in like 
Manner an Appeal, is excepted out of their Charters. So is Dyer 
32 1. and 345. 34 H. 6. 42. and it would be excepted, if it were not 
ſo expreſſed. For to have the ultimate Judgment, is that which 
the King cannot grant; for ſuch Grant would (if allowed) * 
the 
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the fundamental Conſtitution of the Realm, So, in treland, 
which is a Realm of it ſelf, as Conſiſting of many Counties, 


Erroneous Judgments given in the chief Place there ſhall be re- 


verſed in the King's Bench in England. Davis quotes Bratton, 
lib. z. tit' Coron, cap.8. that Comites Palatini habent regalem ju- 
riſdictionem in omnibus, Salvo Dominio Regi ſicut principi; fo 
that by his Opinion, they are much the ſame : And no Man will 
deny, but that in all Proceedings in Law or Equity, the laſt 
Reſort is to the Parliament of England. There it is that the 
King's ſupreme Authority is exerciſed. 

It muſt not be ſaid to be a conquered Country, for the Earl of 
Strafford's ſake, though Coke and Vaughan have affirmed it ſo: 
But it may be called a Plantation or Colony, dependant upon 
England, and to many Purpoſes Parcel of it. This hath not 
only the ſame Perſon for their King, but tis under the Crown 
and Government of Euglaud: There muſt be in all theſe Caſes 
a Superiority or Superintendency over inferior Dominions, for o- 
therwiſe, (as Vaughan puts it, 401.) the Law appointed or per- 
mitted to ſuch Places might be inſenſibly changed within it ſelf, 


without the Aſſent of the Dominion Superiour. And, 2. Judg- 


ments or Decrees might be there made or given to the Diſadvan- 
tage or of leſſening that Superiority : Which cannot be reaſon- 
able; or to make the Superiority to be only in the King, not in 
the Crown of England, (as King Fac. 1. would have it, and 
conſulted Selden upon the Point.) | 

Now, though the Writ of Error be only mentioned, yet the 
ſame Reaſon holds to both. And the true Cauſe, why we have 
not ſo many ancient Precedents of Equity Caſes as of Law ones, 
is, for that in ancient Time the Equity Courts were not ſo high, 
meddled with few Matters, and in a Summary way: But ſince 
their Authority is ſo advanced, and their Juriſdiction ſo enlarged, 
that moſt Queſtions of Property are become determinable there, 
and almoſt every Suit begins or Ends with them, to the intire 
Subverſion of the old Common Law; it is and muſt now be rea- 
ſonable to have the Examination of their final Sentences in the 
Parliament of Eugland as well as of the other. 

Suppoſe Non- reſidence in Ireland ſhould be pretended a For- 
feiture of the Eſtate to the next Remainder Man or to the King: 
Can it be ſafe for to intruſt them with a concluſive Opinion in 
this Matter? When Calais was in our Hands, Writs of Error lay 
thither, 21 Hen. 7. fol. 3. As to the Pretence, that the Orders 
of this Houſe cannot be executed there; tis very vain: For if 
the King's Bench Command their Judgments to be executed there, 
this Houſe may order thcirs; and in like Manner as they do to 
the Chancery here. 7 
In 15 Rich. 2. Numb. 17. in the Abbot of St. Oſithe's Caſe, 
the Lords here made an Order, and charged the Lord Chancel- 
5 that he ſee it performed; and this hath been conſtant Pra- 
ue: . | 
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It hath been imagined, That the Juriſdiction of this Houſe in 
Matters of this Kind, is Dated from the 21 Jac. 1. as to the Pro- 
ceedings in Chancery : But that is not now to be diſputed; for the 
Commons in Parliament Aſſembled did agree it to be the Right 
of this Houſe, in the Caſe of Skinner and the Eafſf- India Com- 
pany. And in the Book about it, ſuppoſed to be written by that 
Noble Lord, the Lord Hollis, 105. tis ſaid, that where the King's 
Sovereignty doth not reach, the Juriſdiction of this Houſe cannot ; 
the contrary is implied, that where the King of England's Sove- 
reignty doth extend, the Juriſdiction of this Houſe doth ſo too. 
And no Man will afhrm, That [re/and is out of or beyond the 
Limits of the Sovereignty of the Engliſh Crown. And as to the 
Exerciſe of this Judicature by the Lords here, nothing can be 
ſtronger for it, than the 1 H. 4. Numb. 79. So tis in the Record, 
though in Cotton's Abridg. tis 80. the Commons declare that all 
Judgments Appertain to the King and Lords, and not to them; 
Skinner's Caſe, 199, 200. 4 Inſt. 349, 353, 354. 

It was farther argued, That Protection commands a due Sub- 


jection, and that theſe People who inſiſted upon this Independen- 


cy, had forgot the Enghſh Treaſure and Blood, which had been 
ſpent for their Preſervation, | 

That they are Part of England and ſubject to its Laws, appears 
from the common Caſe of an Incumbency here, being made void 
by Acceptance of a Biſhoprick in that Colony. Beſides, that in 
Ancient Time the Arch-Biſhop of Canterbury was Primate of Jre- 
land, and had the Confirmation and Conſecration of Biſhops 
there. Camden's Brit. pag. 735. and 765. 4 Inf. 360. then 
'twas urged that the Queſtion now was, whether it were a Do- 
minion inferiour, or equal to and. independent upon the Realm 
of England. That the conſtant Practiſe had been for the Lords 
here to examine the Decrees in their Court of Chancery. That 
the Refuſing of this Appeal would ſhake all thoſe Caſes thus 
determined. 'That every Appeal here from their Equity Sen- 
tences, (which have been very many) was an Argument againſt 
the Order of their Lords, end for the Receiving of this Appeal 
here. That this Thing hath been acknowledged, even by the 
Rebels there: For in Sir 7ohn Temple's Hiſtory of the firſt Pro- 
greſs of the Ji Rebellion, written 1641. pag. 141. amongſt the 
ſeveral Propoſitions made by the 7r;/þ (then in a general Rebel- 
lion) theſe two are mentioned. 


1. That by ſeveral Acts of Parliament to be reſpeQively paſſed 
in England and Ireland, it ſhould be declared, that the Parlia- 
ment of Treland had no Subordination to the Parliament of 
England, but ſhould have ſupreme Juriſdiction in that Kingdom, 
as Abſalute as the Parliament of Euglaud here hath. 8 
2. That the Act of 10 Hen. 7. called Poyning's Act, and all 
other Acts ex pounding or explaining that Law, ſhould be Re- 
pealed; both which with their other dangerous Propoſitions 
were juſtly rejected. However, it ſhews their Opinion, that at 
that Time the Law was, or was taken and deemed to be, againſt 
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them in this Point. And there is as much Reaſon for keeping the 
final Judicature here, as there is for maintaining the Superiority 
and Obligatory Power over them in the Legiſlature. , 
"Twas farther urged, That the With-holding the 7riſh Lords 
from having the like Juriſdiction in their Parliament as the Lords 
in England have, in Juoging upon Appeals and Writs of Error, 
was abſolutely neceſlary for the Preſerving of the Poſſeſſions of 
the Engliſh in Ireland. For thoſe of that Country muſt be ſup- | 
poſed to incline to their own Intereſt, and cannot be ſuppoſed fo 
much inclined to love and affect the Englihh amongſt them: And 
that this Power of Judging here is co-cval with the very Con- 
ſtitution of the Government. 3 
Twas farther urged, That their Precedents returned did net 
concern the Point in Queſtion, except the two or three Caſes in 
1661 and 1662. aud two Appeals lately in 1695. that their Caſe 
of the Prior of Laut hony in 8 H. 6. Prynne's Animadverſions 
313, 314. was againſt them: The Prior having removed a 
Judgment in the King's Bench in Ireland into the Parliament 
there, which affirmed it, did bring a Writ of Error in the King's 
Bench in England, and they refuſed to meddle with it: The Rea- 
ſon was, becauſe the Writ of Error before the Lords there did 
not lie, and that it ought to have come hither immediately. And 
all the reſt of their Quotations in their Printed Caſe either prove 
nothing at all, or too much, For they are againſt the Allowance 
of Writs of Error in the King, Bench in England, and againſt 
the Legiſlature of Z7z/and's being able to oblige the People of 


Ireland: Both which have been approved by conſtant Practiſe. 


Argument 
for the Re- 
ſpondents. 


And therefore it was prayed, that the Appeal here might be al- 
lowed, and the Order of the 1ri/þ Lords might be vacated. 


nimadverſions 286. and 4 . rs that their Parliaments had the 
ſame Authority there in reſpect of making Laws for that Coun 
try, as the Parliaments have for England. That they have ever 
ſince 10 Hen. 7. re- enacted there ſuch ſubſequent Acts of Eng- 
land, as they thought good for tbem. And that they had the 


like Power of Appeals, Writs of Error and Impeachments, Gt. 


and that the Cognizance of ſuch Appeals in England would pro- 


this Place. 


duce great Inconveniencies, by making poor People to attend 
here; whereas they might with leſs Trouble and Expence have 
Juſtice at home. That this did agree with the Reaſons of that 
Ancient Statute, 4 Inſt. 356. that Perſons having Eſtates in Ireland 
ſhould reſide in that Kingdom, elſe Half of their Eſtates ſhould 


go to maintain the Forts there. That this Practiſe of receiving 


Appeals here would be Vexatious to the People of that Place: 
And that no Court could have Juriſdiction but by Grant or Pre- 
ſcription : And that there could be no Pretence for either in 
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Then was it ordered in theſe or the like Words : 


Whereas a Petition and Appeal was offered to the Houſe the 
— Day of — laſt, from the Society of the Governor and Aſſift- 
ants London of the new Plantation in Ulſter in the Kingdom 
of Ireland, agaiuſt a Fudgment given by the Lords Spiritual and 


of —laſt, upon the Petition and Appeal of William Lord Biſhop of 
Derry againſt the Decree or Orders made in the ſaid Canſe in the 
Court of Chancery there: Whereupon a Committee was appointed 
to conſider of the proper Method of Appealing from Decrees made 
in the Court of Chancery in Ireland; and that purſuant to the 
Orders of the ſaid Committee, and a Letter ſent to the Lords 
2 of Ireland, by Order of this Houſe, ſeveral Precedents 
ave been tranſmitted to this Houſe by the ſaid Lord Juſtices; 
Copies whereof were ordered to be delivered to either fide : After 
Hearing Counſel upon the Petition of the ſaid Society of London; 
preſented to this Houſe, praying that they might be heard as to 
* of the Houſe of Lords in Ireland, in receiving 
and judging Appeals from the Chancery there, as alſo Coumſel for 
the Biſhop of Derry; after due Conſideration of the Precedents, 
and of what was offered by Counſel thereupon; it is ordered and 
adjudzed by the Lords 1 aud Temporal in Parliament A(- 
ſembled, That the ſaid Appeal of the Biſhop of Derry to the 
Houſe of Lords in Ireland, from the Decree or Orders of the 
Court of Chancery there made in the Cauſe, wherein: the ſaid Bi- 
ſhop of Derry was Plaintiff, and the ſaid Society of the Governor 
and Aſſiſtants London of the new Plantation in Ulſter in Ireland 
were Defendants, was coram non judice, and that all the Pro- 
ceedings thereupon are null and void, and that the Court of Chan- 
cery iu Ireland ought to proceed in the ſaid Cauſe, as if no ſuch 
Appeal had been made to the Houſe of Lords there; and if ei- Judgment 
ther of the ſaid Parties do find themſelves Agrieved by the ſaid _ 
Decree or Orders of the Chancery of Ireland, they are at liberty 
to purſue their proper Remedy by way of Appeal to this Houſe. 
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* 


Sir Ceſar Wood, alias Cranmer, verſus 
Duke of Southampton. 


PPEAL from a Decree in Chancery; the Caſe was thus; ver. 228. 
Sir Henry Mood, the Appellant's Unele; makes a Settlement Conſtructicn 
in Conſideration of a Marriage to be had between his. Daughter of a geit 
Mary and the Duke, Gc. to the Uſes following, i. e, in Truſt to mitation up- 
receive and pay out of the Profits 4501. a Year to the Lady Che- ona Marri- 
fer, for the Education and Maintenance of his Daughter, a os 
| tweive 


n n 


Sir. Ceſar Wood, alias Cranmer, 


Argument 
for the Ap- 
pellant. 


twelve Years of Age; then 550 l. a Year till Marriage, or ſeven- 
teen Years of Age, which ſhould firſt happen: And in Truſt to 
pay the Reſidue of the Profits to the Duke after Marriage, he 
firſt giving Security to the ſaid Truſtees to provide Portions and 
Maintenance for the Daughters of that Marriage equal to the 
Sum he ſhould receive; and in caſe there ſhould be none, then 
the ſame Money to remain to the Reſpondent; and if the ſaid 
Mary ſhould die before Marriage, or Age of ſeventeen Years, to 
ſuch Uſes as Sir H. W. ſhould appoint; and if Mary, after Sir 
Henry's Death, die under ſixteen, the Reſpondent then unmarri- 
cd to any other Woman, or after and before ſeventeen, the Reſpon- 
dent then living and unmarried; or if before ſeventeen ſhe ſhould 
marry any other, or if ſhe ſhould refuſe the Reſpondent, then 
20000 J. out of the Profits to the Duke. | 

But if the ſaid Marriage ſhall take effect after Mary's Age of 
ſixteen Years, and ſhe ſhall have Iſſue Male by the Reſpondent, 
then for the better Settlement of the Premiſſes upon the Iſſue 
Male, and a more ample Proviſion and Maintenance for the Re- 
ſpondent and his Wife, and the longeſt Liver of them, in Truſt 
for the ſaid Duke and Mary, for and during their Lives, and the 


Life of the longer Liver of them; and after their Deaths, to 


the firſt Son, &c. in Tale Male; and for Default of Iſſue Male, 
to the Daughters; and for Default of ſuch Iſſue, in Truſt for 
ſuch Perſons only as Sir Heury ſhould appoint ; and in Default 


thereof, to the Right Heirs of Sir Henry. 


Sir Henry IV. at the ſame Time makes his Will, tho' dated af- 
ter the Settlement, reciting that he had ſettled the Premiſſes upon 


the Duke and Mary for their Lives, and the Life of the longer 
liver of them, Oc. and confirms it; and in Caſe the ſaid Marri- 


age ſhould not take effect according to the Limitations of the 
Settlement; or if the ſaid Reſpondent ſhould die without Iſſue 
by Mary; or if he have Iſſue by her, and that Iſſue die with- 
out Iſſue; then the Remainder to Mary for Life, and afterwards 
to her firſt Son; and after ſeveral mediate Remainders, then to 
the Appellant for Life, c. and after to Thomas Webb, Gc. 

Sir Henry Mood dies; the Marriage between Mary and the Duke 
afterwards takes effect upon her Arrival to Years of Conſent: And 
they lived in that State till ſhe was near ſeventeen Years of Age, 
and then ſhe dies without Iflue. 5 

The Court of Chaucery decreed the Profits of the Eſtate to 
the Duke for Life. ö ay, | 

It was argued for the Appellant, 'That here was a precedent 
Copulative Condition; that if the Marriage take effect after ſix- 
teen, and there be Iſſue, then to the Duke; and neither of theſe 
being in the Caſe, the Decree is not conſiſtent with the poſitive 
Words of the Settlement : For that the Duke was to have it up- 
on no other Terms. That by this Settlement the Duke was thus 
provided for : | 

1. If the Marriage did not take effect, by Mary's Refuſal or 


Taking another Husband, the Duke was to have 2 C000 J. RN 
I 2. 
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2. If the Marriage did take effect, and Iſſue was had, then the 
Duke was to have an Eſtate for Life, but not otherwiſe. That 
the Words are plain and certain, that there muſt not only be a 
Marriage, but Iſſue Male between them. That tho it ſhould be 
agreed to be a good Marriage within the Intention of the Settle- 
ment, ſhe living till after ſixteen Years of Age, yet when a Con- 
dition Copulative conſiſting of ſeveral Branches (as this doth) is 

made Precedent to any Uſe or Truſt, the intire Condition muſt 
be performed, or elſe the Uſe or 'Truſt can never riſe or take 
place : And it is not enough that one Part only be performed. 


As to the Objection from the Intention of the Parties, twas Objection 
anſwered, That no ſuch Intention did appear, or reaſonably could aniwered, 
be collected from any Thing in this Deed or Will: And it would 
be too great a Violence to the Words, to break that Condition 
into two, which is but one, according to the plain and natural 
Contexture and Senſe of it. 


It hath been ſaid, That if the Duke cannot take an Eſtate for 
Life in the Truſt, unleſs he had Iſſue Male by the Ducheſs, then 
ſhe her ſelf could not take for Life by that Truſt, unleſs there 
were Iſlue Male, for that their Eſtates are limited together; and 
then the Conſequence would be, That if there were Daughters 
and no Sons, the Daughters would have the Truſt of the Eſtate in 
their Mother's Life-Time, and their Mother nothing, which 
could not be the Intent of Sir Henry Wood. 


Objedtion 


To this it was anſwered, That the ſame ariſes from a plain ànſwered. 
Miſtake, and a Suppoſition that the Daughters (if any) ſhould take, | 
tho' there never were a Son ; whereas the Limitation to the 
Daughters is under the ſame precedent Condition, as the Limita- 
tion to the Duke and Ducheſs is: For the precedent Copulative 
Condition uſhers in the whole Limitation of the Truſt, ſo that 
the 'Truſt to the Daughters could no more ariſe, without Iflue 
Male born, than the Truſt to the Duke and Ducheſs. 

And whereas tis pretended, That at this Rate the Duke and obje&ion 
Ducheſs were to have had no Subſiſtence till the Birth of Iſſue anivered. 
Male, which might be many Years : It was anſwered; That this 
was a plain Miſtake of the Law : For this Truſt being by the Deed 
and Will thus limited upon this precedent Condition of having Iſ- 
ſue Male, they, whoſe Eſtates in this Truſt are thus limited upon 
this Condition, can take nothing till the Condition be performed 
by Marriage and Iflue Male: And then by the Rules of Law, till 
{ome of thoſe Perſons to whom the'Truſt was limited could take, 
the Truſt of the Eſtate deſcends to the Heir at Law, and ſhe was 
intitled to the Profits, till the Precedent Condition ſhould be 
performed, or become impoſſible : And if the Condition had been 
performed, the Truſts would have taken effect; and being not 
performed, but becoming impoſſible by the Ducheſs's Death be- 
fore ſhe had Iſſue, the ſubſequent Truſts take effect upon ber 
: 4 | Death. 


— 4 


Kir Caſar Wood, alias Cranmer, 


Death. Beſides that, it is purſuant to the Rules of the Common 
Law, which gives to the Husband no Eſtate for Life in the Wife's 
Inheritance, unleſs he have Iſſue by her born alive; wherefore it 
was prayed that the Decree might be reverſed. 


Argument Then it was argued on the Behalf of the Reſpondent, 'That 
n Sir Henry Mood by the ſame Settlement directs, that if the Duke 
died before his Marriage with her, then the Truſtees ſhould diſ- 

; poſe of the Profits of the Premiſſes to the Lord George Palmer, 
the Duke's Brother (in Caſe the Brother married her) and to the 

ſaid Mary for their Lives, and the Life of the longer Liver of 

them; and from and after the Deceaſe of the Survivor of them, 

then to their Iſſue in Tail Male, Gc. without adding any Words 

of a preceding Condition; and yet ſays, In, ike Manner, and 

for the like Eftates, as he had appointed for his ſaid Daughter 

and the Duke, in Caſe of their Marriage : Which plainly evi- 

dences his Intention to be, That the ſaid Duke and the Lady Ma- 

7y ſhould have the Profits during their Lives, altho' they ſhould 

never have Iſſue Male, as the Brother would have had in caſe he 

had married her. DF 

Then 'twas urged, That Sir Henry Wood's Appointing the Sur- 

plus of the Profits, over and above her ſaid Maintenance, for the 

Benefit of the Duke until his Marriage, ſhows the Intent : For 

that it can't be imagined that he ſhould be provided for before 

his Marriage, and left deſtitute of all Support after it, unleſs he 

had Iſſue Male by her. Nay, his Intention of Kindneſs to the 

Duke was proved further, by giving him 20000 J. in caſe ſhe re- 
fuſed to marry him, or died before her Marriage. 

Object ion And as to the Pretence of its being a Condition precedent, 
anſwered. jt was anſwered, That unleſs that Paragraph be made to inter- 
fere with it ſelf, the Duke will be intitled to an Eſtate for Life, 

if there were no other Clauſe in the Deed. | 

For firſt, It's ſaid, That for a more full and ample Proviſion for 
the ſaid Duke and his Wife, the Truſtees, &c. Which Words 
(according to the Conſtruction of the Appellant's Counſel) muſt 
be uſeleſs and void, unleſs the Duke were not after Marriage to 
have as great, if not greater Supply, than he had before the 
Marriage. 

Then tis ſaid, That they ſhould be ſeized in Truſt for the Duke 
and his Wife, and the Survivor of them, for and during their na- 
tural Lives, and the Life of the longer Liver of them. And from 
thence 'twas argued, 'That the Meaning and Import of the Words 
(for and during) can be nothing leſs than the whole Duration 
and Continuance of their Lives from and after Sir Henry's Death 
and their Marriage. 5 

Then the Will of Sir Heury proves the Intention, for that it 
recites, That he had ſettled, from and after his Deceaſe, the Pre- 
miſſes in Truſt for the Duke and the ſaid Mary during their Lives 
and the Life of the longer Liver of them, and takes no Notice of 
the pretended precedent Condition: Which ſhows that he 4 
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ſigned them the Profits immediately after his Deceaſe and the 
Marriage. 1 
Then in the Limitations over, they are not to take any Benefit 
of or by the Premiſſes, until the Death of the Duke and his Wife 
without Iſſue. Therefore it muſt be underſtood, that the Profits 
in the mean Time ſhould remain to the Duke and his Wife, or 
the Survivor of them; And then it was farther obſerved, That the 
Duke comes in as a Purchaſer upon as valuable a Conſideration 
as any in the Law, ig. Marriage; and the Limitation over to 
the Reſpondent is a voluntary Settlement. 
And as to the Objection of the Marriage being before Sixteen, 
it was not much inſiſted on the other ſide: And in Reaſon cannot 
be; becauſe her continuing married till after Sixteen doth fully 
ſatisfy the Intent of the Deed, in Reference to this Matter. And 
many other Reaſons were urged from the Intent of the Parties, 
and the Nature of the Intereſt, the ſame being a Truſt Eſtate, 
and proper for Equity to conſtrue. And upon the whole it was 


pray d that the Decree might be affirmed ; but the ſame was re- * 
verſed. 18 


Sir Ceſar Wood, alias Cranmer, verſus 
Thomas Mobb. 


MAES I from a Decree in Chancery ; the Caſe was Profits how 


founded upon the next preceding: The Reſpondent was one to go under 
| a contingent 


Limitation. 


of the Coheirs of Sir Henry Wood, and claimed a Moiety of the 
Profits of the Premiſles during the Duke's Life; and the ſame was 
decreed accordingly. And now it was argued on the Behalf of the 
_ Appellant, That in this Deed there was no Appointment to the argument 
Reſpondent, till after the Death of the Appellant and his Iſſue: for Appel- 
That all the Pretence for Vebb's Claim was, That the Truſt to laut. 
the Appellant was not to take effect till the Duke's Death, al- 
tho' the ſaid Duke had no Intereſt in the Eſtate, as hath been ad- 
judged by the ſupreme Judicature of the Realm. That by the 
whole Purport and Deſign of the Settlement and Will, and the 
poſitive Words of it, Sir Henry Mood intended the ſaid Truſts in 
Succeſſion and Order, as they are mentioned. That the Deſign 

of the whole, was not to give any Thing to the Reſpondent, till 
after all the mediate Limitations were ſpent, _ 

It was argued on the other {ide with the Decree, 'That this Right argument 

of the Reſpondent to a Moiety as long as the Duke lives, is a for Reſpon- 
neceſſary Conſequence of the Lords Judgment in the other Caf . wo 


Thait the ſame is founded upon fixed and eſtabliſhedRules of Law; be diſinberi- 


as tl aat an Heir is not to be diſinherited by Conſtruction or Impli- „ ; 
cation : . 
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The Biſhop of Exeter & al 


** 


cation; but by plain and expreſs Words; nor will the Law give 
away an Eſtate, or make it to Commence ſooner than the plain 
and expreſs Words will warrant. That wherever an Eſtate is li- 
mited in Remainder, that depends upon a Contingency or a Con- 
dition precedent, there, till the Condition be performed or Con- 
tingency happens, that Eſtate cannot Commence. That this was 
the Foundation of the Argument for the Appellant, in the other 
Caſe. And the ſame Rules hold here: For here is a Precedent 
Condition; for after the Marriage once had, the Duke muſt die, 
and die without Iſſue, or that Iſſue die without Iſſue, before the 
Appellant can take. 


That there is not one Reaſon which can be urged againſt the Duke, 
but may with equal Force be urged againſt the Appellant in this 
Caſe. That the Reſpondent claims not by the Settlement, but as 
a Coheir, to have that which is not diſpoſed of; and what is not 
ſo diſpoſed, muſt deſcend or reſult for the Benefit of the Heirs. 
Decree Wherefore it was prayed that the Decree ſhould be affirmed; and 
affirmed, . 
it was affirmed. 


„„ 2 


The Biſhop of Exeter & al verſus 
Sampſon Hele. 


dit in C. B. affirmed in B. R. 
The Caſe upon the Record was thus: 


Lev. 313. 7 E LE brings his Cuare Inpedit, as ſeiſed of the Manor of 


Lutw. 1094. e in Com Devon, to which the Advowſon of the 
4 3. Church of Southpole belongs, in his Demeſne as of Fee, and fo 


Carth. 371. being ſeiſed he preſented thereunto, when Vacant, John Li, 


Home 
tho 


How the suf. that it became void by his Death, and belonged to him to a 


fieieney in and that the ſaid Biſhop and Gavwyn Hayman hinder him, ad 
Learning of dampn Oc: | 
os is «the he Defendants came and defend vim & injur quando, Oc. and 


nefice 3s to the Biſhop ſays, Actio non, quia dicit, that the Church is within 


ee Dioceſe, and that he claims nothing in it but as Ordinary; 


that tis a Benefice with Cure of Souls; that 15 Aprilis Anno Wit 


lielmi & Mariæ ſecundo it became void by the ſaid Incumbents 
Death, he being Ordinary, after which Vacancy, and within {1x 
Months prox' poſt mortem præd J. V. viz. 19 May eodem Arno, the 
Plaintiff preſented to him one Francis Hodder as his Clerk, which 
ſaid Francis was a Perſon in Literatura minus ſufficiens ſeu capax 


2 ad 


The Owner ſays that the Appellant is not to have it till then. 


Writ of Error upon a Judgment in a Quare Impe- 


- 
_ 


verſus Sampſon Hele: 


ad habend' dictam Eccleſiam. Super quo pred' Epiſc', as Ordinary 
of the Church aforeſaid, did according to the Eccleſiaſtical Laws 
examine him of his Ability and Fitneſs in that Behalf, ut de Ju- 
re debuit, and upon ſuch Examination, he found him to be a 
Perſon in Literatura inſufficient” ac ea ratione fore perſonam in- 
habil & minime idoneam ad habend' the ſaid Benefice with Cure 
of Souls, per quod the ſaid Biſhop as Ordinary did refuſe him ; 
of which, after the ſaid Refuſal, the Biſhop within the ſix Months, 
did give the Plaintiff Notice, oi. 2oth June Anno ſupraditt, 
and that he might preſent another Perſon to the ſaid Church ; 
that the Plaintiff did not preſent any other within the fix Months, 

per quod it belonged to the Biſhop, as Ordinary of the Place, to 
Collate a fit and proper Perſon; and thereupon he did Collate 
Gauwin Hayman, who was Inſtituted and Inducted. Et hoc parat 
eſt verificare ; unde pet Fud', Gc. | 


The Incumbent pleads the ſame Plea, Mutatis mutandis. 


The Plaintiff replies, That Hodder at the Time of the Pre- 
ſentation, and long before, was Vicar of the Parochial Church 
of Uxborough in Com pred, and to that Vicarige lawfully 
Admitted, Inſtituted and Induced, & homo Literatus infra Sa— 


cros ordines conſtitut & in verbo Dom Dot & inſtrut?, & poſt 


Dottriuæ & Literat' examen ordines Sacerdotales per ordination” 


Epiſcopalem adeptus fſuit, &intuitu Spiritualis Doni & favente 
Deo in ea parte contingent ad predicand' verbum Dei in & per 
Dioceſim Exon by Anthony late Lord Biſhop of Exon Licentiat', 
curam habens & exercens Auimar, & Divino Servitio per mul- 
to Annos aſſidue incumbens, & Divinum Servitium Celebravit 
& adhuc Celebrat, & ad Divina Servitia Celebrand', ſciÞ in le- 
gendo, Orando, Pradicando, & Sacra Minifteria miniſtrand,, 
ſatis & ſufficienter Literatus vixit apud Southpole pred'. Et hoc, 
par eft ver; unde petit ud, Oc. 


The Defendants rejoin, That proteſtando, that Hodder was 
never Vicar of Uxborough, nor in Orders, nor Licenſed to Preach ; 
pro placito they ſay, that Hodder when preſented was a Man 
illiterate; and that they are ready to aver, abi & quando prout 
cara, oe. 

The Plaintiff ſur-rejoins, That Hodder was Vicar in Orders, 
and Licenſed, promt; & hoc petit quod inquiratur per patriam; and 
the Defendants demur ; & Jud pro quer, & affirm in B. R. 


It was argued on behalf of the Plaintiffs, in the Writ of Er- spe, 


ror, that this Judgment and the Affirmance of it were Erroneous. 
For, 'That the Ordinary had in this Caſe a Power of examin- 

ing this Preſentee, notwithſtanding their Pretence of Orders and 

Licenſe, and the former Examination by Dr. Sparrow late Bi- 

ſhop, and conſequently their Replication and Surrejoinder are 

naught, for they rely upon that and nothing elſe, 

3 A a Twas 


for Plaintiff 
in Error. 


90 ße Bi ſhop of Exeter & al 


Whether Twas inſiſted on below, That a Parſon once Ordained is 

Drararion certainly preſumed to have ſufficient Learning for any Cure of 

ent Proof of Souls, Nay, that ſuch Examination upon his Ordination ſhall 

Learning. conclude any ſucceeding or other Ordinary from examining ſuch 
a Perſon when preſented to a Benefice. But this is contrary both 
to Reaſon and Law: And fo agreed by moſt of the Judges, who 
delivered their Opinions for the Plaintiff in the Action below. 

h Tis againſt all Reaſon and Senſe, That becauſe one Ordinary 
thought him able to take Orders and Preach in his Dioceſe, there- 
fore another muſt deem him able and ſufficiently Learned (tho' 
he knows the contrary) to accept a Benefice in his Dioceſe. Tis 
Abſurd, that upon a Preſentation he is to be examined, but not 
refuſed, tho' found imhabilis: And this becauſe he was in Or- 
ders, and he could not be preſented unleſs in Orders. And yet 
tho' in Orders, if he be preſented, he muſt be examined, but to 
what Purpoſe paſleth all Underſtanding, if his Prieſthood or 
Orders preſumed him to be qualified ? Tis likewiſe to ſuppoſe 
Learning and Ability to be an inſeparable Quality; That an or- 
dinary Scholar can never become leſs ſo. By the old Law, the 
Biſhop had two Months Time to examine. 2 Roll Abr. 35 4. By 
Hob. 317. He hath a convenient Time, and by Can. 1 Fac. 1. 
cap. 95. the two Months is reduced to 28 Days: And the Or- 
dinary both in Conſcience and by the Obligations which his 
very Order doth import, is obliged to Judge for himſelf as well 
as to Examine. The contrary is Repugnant to his Office of a 
Judge, to be forced or compelled to inſtitute every Preſentee, fit 
or untit. Beſides the Ordinary pro Tempore hath the particular 
Care of all the Dioceſe, and during a Vacancy is to take care of 
ſupplying every particular Cure within his Diſtrict : Then when, 
he admits and inſtitutes, the very Form of Words is, Accipe 
curam meam & tuam; which renders it more Abſurd, that nolers 
volens he muſt transfer his Cure to a Man not able in his Judg- 
ment to execute it. | 

"Tis againſt the Rule of Law, for that the Words of it are ex- 
preſs, Articuli Cleri,cap. 13. and this Coke declares to be Affirma- 
tive of the Common Law; Item petitur quod perſons Ecclefiafi 
quas Dominus Rex ad beneficia preſentet Ecclefiaſtica, fi Epiſco- 
pus eas non Admittat, ut puta propter defectum Scientie, vel ali 
am cauſam rationabilem, non ſubeant examinationem Laicar 
perſonar in caſibus antediftis prout his temporibus attentetur 
de fatto, contra Canonicas ſanttiones, ſed adeant Fudicem Ec- 
cleſiaſticum, ad quem de jure pertinet pro Remedio, prout juſtuu 
Fuerit, conſequendo, reſponſ. de Idonietate perſona præſentatæ ad 
bene ficium Fcclefiaſticum pertinet Examinatio ad Fudicem Ec- 

cleſiaſticum, & ita eſt hattenus uſitatum, & fiat in futurum. 


Here is Jdoneitas per ſomæ præſentatæ; and the Words | of the 
Writ are quod permittat præſentare Idoneam perſonam. And it 
the es were not a fit Perſon, no ſuch Writ can be main- 
tained. Se wy 


2 Then 
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Then my Lord Coke in his Comment upon that Statute in Exceptions 
2 Inft. 631, 632. ſaith, that there may be diverſe Exceptions to A oobed 
Perſons preſented ; as Baſtardy, Villenage, Outlawry, Excommu- 
nication, Laity, Under-age, or Criminal and Lewd in his Con- 
verſation, or Inability to diſcharge his Paſtoral Duty ; as if he be 
Unlearned. And the Examination of the Ability and Sufficiency 
of the Perſon preſented belongs to the Biſhop, who is the Eccle- 
ſiaſtical Judge: And not a Miniſter ; and he may and ought to 
refuſe the Perſon preſented, if he be not Idonea perſona : And if 
the Cauſe of Refuſal be Default of Learning, Hereſy or the like, 
belonging to the Knowledge of the Eccleſiaſtical Law; then he 
muſt give Notice to the Patron. So that Default of Learning is 
by him (who was no great Friend to the Juriſdiction of Court 
Chriſtian) agreed to be ſubject to the Eccleſiaſtical Inquiry. And 
then in Pleading he muſt ſhow the Cauſe of Refuſal; and the 
Party may deny the ſame; and then the Court ſhall write to the 
Metropolitan, or to the Guardian of the Spiritualties, ſede wa- Hob. 296. 
cante, to certify if the Cauſe be thus; and his Certificate is con- 
cluſive. If the Preſentee be Dead, it ſhall be tried by a Jury, 
15 H. 7. 7. the Biſhop is declared to be a Judge, and not a Mini- 
ſter in this Caſe of Examining a Man's Ability. He is a Judge 
in this Caſe, as he is in Caſe of a Reſignation ; for an Ordinary 
may refuſe it, and without his Acceptance, 'tis no Reſignation, 
and muſt be fo pleaded. Ny 147. Bro. tit. Bar. 81. & 2 Cro. 
197. and ſo agreed, even in the Caſe of Leach and Thompſon. 
In Reg. 53. is a Conſultation upon this very Surmiſe that Inability 
ad Retinend beneficium propter Crimina belongs to Court Chri- 
ſtian ; and that the Ordinary is Judge thereof : Which is much 
ſtronger than our Caſe, becauſe there was a Freehold veſted by 
Induction. But this hath been agreed by that Court, from whoſe 
Judgment the preſent Appeal is, that a Refuſal may be upon In- 
ſufficiency appearing upon an Examination, upon a new Pre- 
ſentation. And conſtant Practiſe proves it. 
The greater, if any Doubt is upon the Plea, if good, it ſays, 
that he was Examined, and upon Examination was found in- 
capable. KT 
The Exception taken to it is, that it doth not ſet forth the par- Objedtions 
ticular Parts of Learning, in which he is deficient; that the Tem- anſvered. 
poral Court may Judge, if it were a ſufficient Cauſe of Refuſal; 
which is to change and turn it ad aliud examen, what Learning 
is requiſite for a Preſentee to be Benefic d. They would not have 
the Ordinary to determine what Qualifications à Perſon ought to 
have in order to take a Benefice, but the Judges in Maſtmiuſter- 
hall. They can have no Colour for this Pretence, but that the Or- 
dinary may have refufed, when competently Learned in theit O- 
pinions: And they cannot ſay that the Law hath ſettled any Rules 
or Meaſures of Learning requiſite. Some ſay, Latin is not requi- 
ite ſince the Liturgy is now in Eugliſb, and therefore they would 
Judge of it. Others ſay, the leſs Learning the better Preacher, if 
he can Read, and Pray, and Preach, and be indued with opens! 
] its; 
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ſufficiently kin 


certain. 
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Gifts; and ſo is their Replication. Others ſay, that the Ordina- 
ry's Judgment muſt be ſubmitted to the Judge's Opinion of the 
Proportion of Knowledge neceſſary. 'Then they have a Popular 
Pretence, that this will give the Biſhops too great a Power of 
Refuſal, and ſo reſtrain Patrons from their Privilege of Preſenting, 
and thereby make themſelves Collators. But, there's no Danger 
of that, becauſe there muſt be Notice and a convenient Time for 
another Preſentation. And the Danger of this Reſtraint is as much 
the other way; for then the 'Temporal Courts are to do it; and 


its much at one to the Patron, which is to declare the Inability, 


the Ordinary or Tempora! Courts. On both ſides it muſt be a- 
greed, that Default of Literature is a good and juſt Cauſe of 
Refuſal : The Queſtion is, who ſhall Judge of it? It is ſaid, i- 
nus Sufficiens in Literatura, & ea ratione inhabilis, i. e. (it being 
indefinite) in onni Literatura neceſſaria. | 5 
But they Cavil at the Word inus ſufficiens, as if that agreed 
him ſomewhat Learned, and forget that tis ſaid ac perinde inca- 
pax. And minus ſufficiens is in Lawyer's Latin totally inſufficient ; 
and ſo 'tis uſed in all Demurrers to Declarations, Pleas, Repli- 
cations, quod Narr vel placit pred & Materia in eodem content 
minus ſufficient in Lege exiſtunt, ad quem vel quod the Party ne- 
cefſe non habet nec per Legem terre Tenetur aliquo mode reſpon- 
dere; i. e. tis good for nothing, 'tis inſufficient ; the Court in 


their Judgments upon the Inſufficiency of the Plea do always 


ſay, quia minus ſufficien exiftit. 

Then it was argued, That it is a good Plea to all Intents and 
Purpoſes, from the Nature of the Thing, and the Impoſſibility 
of making it more particular and certain. 2, From the Sufficien- 
cy of it to all Intents and Purpoſes of 'Trial. 3. From the Prece- 


dents and thoſe of Antiquity which warrant this Form of Plead- 


ing. 4. From the Miſchiefs and Inconveniencies which muſt fol- 
low and enſue, if a greater Particularity were required. 


1. From the Nature of the I hing, and the Impoſſibility of ma- 
git more particular and certain; if the Biſhop were bound to 
ſet down in particular, and at large, every Point of Learning 


wherein this poor Wretch was and is deficient, 'twould be a Plead- 


ing like to a Juſtification of an Action done by a private Perſon; 
and not like to the Pleading of the Act of a Judge, which this 
is: Twould be fo large as to render it impoſſible for to join an 
Iſſue thereupon ; and then they would have demurred with a 
Cauſe, becauſe multiplex, duplex, incertum, & perplex',andtherelſt 
of our uſual AdjetZives upon thoſe Occaſions : The Aſſignment of 
ſeveral and many Particulars would have been double, and good 
Cauſe of Exception ; becauſe one Particular might be found 'True, 
and another not: And the Aſſignment of one Particular would 
have been adjudged inſufficient ; for then they would have ſaid, 
that Learning is of a complex Nature; and ifa Man ſhould fail 
in anſwering any one Particular, tho' common Queſtion, yet he 
might be qualified in general: And therefore the Aſſignment of 

2 one 
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verſus Sampſon Hele. 


one Defect, tho never ſo groſs, ſhall not make a Clerk minime 
capax, and therefore no good Plea. For, if a Particular be Af- 
ſigned, that would not prove a general Defe& of Knowledge, 
according to the Words of the Law ; which is the only Thing that 
could make him incapable ad habend' beneficium cum Curia Ani- 
mar”, and therefore the Biſhop as a Judge returns him in Litera- 
tura inſufficiens, & ea de cauſa minime capax : And the ſpecial 
Inſtances would have been Evidences upon a new 'Trial, or Exa- 
mination before the Archbiſhop. 

Now this Cauſe of Refuſal diſtinguiſhes the Caſe from all o- 
thers that they can inſiſt upon. All other Inabilities of a-Clerk 


Excommunication, Layman, Under-Age or Eccleſiaſtical Infamy. 
So all Crimes muſt have their Foundation from a particular Ac, 
as Adultery, Perjury, Simony, Gc. In theſe it ſhall not be enough 
to Plead that he was izhabilis generally, or criminoſus general- 
ly, & ideo inhabilis ; becauſe no Body can be criminoſus, but he 
that hath done ſome particular Crime; and that is to have a ſe- 
veral Trial according to its reſpective Nature: If it be an Eccle- 


a Temporal], then another. And ſo ſays Coke, 2 Inft. 632. and 
therefore a Particularity is required there : But here 'tis all triable 
by the ſame way, 0iz. a new Examination before the Archbi- 
ſhop. Here the Matter it ſelf admits of no greater Certainty ; 
for that 'tis a general Deficiency of Learning only, which can 
make an Incapacity of diſcharging the Paſtoral Office. It is a 
Matter that muſt appear by a Variety of Queſtions, and cannot 
be proved by any one ſingle Inſtance whatſoever. 

This is the true Reaſon and Difference why in ſeveral Cafes ge- 
neral Pleading hath been denied, and why in this Caſe it hath 
been always uſed, and never excepted againſt, - 


Then it was argued, That this Plea was ſufficient to all the 
Intents and Purpoſes of 'Trial and Determination. 


ed without inveigling either Court or Jury; that is, it muſt be in- 
telligible and plain. And this ſurely is plain enough: The Ordinary 
had a Power to refuſe him for want of Learning ſufficient to 
enable him to diſcharge his Paſtoral Office; he Pleads that he was 
Minus Fahre in Literatura; this is to be tried by the Certifi- 
cate of the Archbiſhop, or the Guardian of the Spiritualitics, 
during a Vacancy. And that is evident by 39 E. 3. 1, 2. 40 E. 
3. 25. and from Specot's Caſe, 5 Rep.7. _ om 

There never was an Objection made to the Uncertainty of any 
Plea, if the Matter could be fairly reduced to an Iflne for a Trial ; 
now here the Court might certainly have written to the Arch- 
biſhop, to have known trum this Creature were minus ſufficiens 
in Literatura, & ea Ratione inhabilis, and the actus Curiæ of the 
Biſhop would have been Evidence * his Grace, and he might 
B have 


— 


depend upon one ſingle Point, as Baſtardy, Villenage, Outlawry, 


ſiaſtical Offence, then there is a particular Method of Trial; if 


By our Law that Plea is ſuſficiently certain, which may be tri- 
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ed. No, ſay they, the Court mult not write to the Archbiſhop. to 
know that, till it be ſaid in what, Points of Learning. he. was de- 
fective? And if theſe ſhall be thought material Parts of Learning 
for a Rector, then they muſt write to know if Hadder had them 
or not? But if they think them not material for the Qualifica- 
tions of a Paſtor, — muſt not write at all. This is the true 
Eugliſb of the Argument. But it was argued, That the Temporal 
Court is only to judge, that the Cauſe of Refuſal, if true, was a 
ſufficient Cauſe: And the Books are, that a general Default of 
Learning is a good Cauſe; and this the Archbiſhop is to try: 
And this is certain enough for to make an Iſſue or Queſtion pro- 


* 


per for that Trial. 
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Judgments Allowed in pleading of Proceedings in Courts, and before Judges, 
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of Courtslef: than formerly. In ancient Days, if a Man pleaded a Judgment 
— ae | a Court in Weſtminſter-hall, they ſet forth the whole; then 
they came to allow of. a. Taliter fuit proceſſum, and an Abridg- 
ment of the Proceedings; then came a Recuperavit only: And 
this was becauſe that all Proceedings in the ſuperiour Courts were 
to be preſumed regular, till the contrary were ſhewn. But this 
was denied a long while to inferiour Courts, becauſe theſe were 
tied to ſtricter Forms, and therefore were ſtill forced to ſet forth 
the whole: Then they allowed a Taliter fuit proceſſum for them, 
provided ſtill they were Courts of Record, But now they al- 
5 it in pleading of a Juſtification upon a Recovery in an 
Hundred Court; becauſe the whole muſt be given in Evidence. 
So that ſuch a formal Nicety in Pleading is not generally requi- 
red now as was formerly. Beſides, in Matters triable by the 
Spiritual Law, there is always leſs Particularity required in Plead- 
ing, than in others triable in the Courts 'Temporal : As in Baſtar- 
dy, Divorce, Depoſition, Literature, Profeſſion and the like, its 
enough if ſo much be alledged, that they may write to know 
whether the Fact be ſo or no; and upon a Return thereof that 
tis ſo, they can give Judgment. Now if his Grace my Lord 
Archbiſhop, in this Caſe, upon Examination had returned that 
; | this Preſentee was in Literatura minus ſufficiens, as undoubtedly 
he would, (and fo the Plaintiff thought, otherwiſe he would have 
joined Iſſue) and ſo ea occaſione inbabilis, then unqueſtionably 
Judgment muſt have been for the Plaintiff in Error: For Default 
of Learning is a good Cauſe of Refuſal, and muſt be agreed to 
beſo. The Rule laid down by my Lord Anderſon, 3 Leon. 
200. is, That in Matters triable by our Law, all things Iſſuable 
ought to be ſpecially alledged, in order to have a convenient 
Trial: But in Matters Spiritual the Law is otherwiſe : Becauſe 
there's no Peril in the 'Trial. And therefore if certain enough 
to ground a Certificate, it is ſufficient. bo 


l N 4 * ET" une ET) 
* n 9 9 had c 88 
r a 9 eo tan ith Nee ee Does = EI” * 3 * * e 9 yt N n 
N * r E T LOT Ot" AIRES IQ TS : 
N N „ I 5 1 
+ 1 : . LE IR 1 
4 8 25 5 
* 2 * - 


— — ens G rr 
Ps” 1 


pu 


ere ee IPA Eee Ie ET. | _ — — — — 
verſus Sarpſon Hele. 
9p ' 2 . . # + % "_—_— WW . 
* | 


My Lord Hob. 296; in Sade and Drake's Caſe, ſaith, I 
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pleading a Divorce, you muſt ſhew before whom it was, 11 H. 7. 
27. but you need not ſhew all the Proceedings, as you ſhould of 
a Recovery at Common Law. And the Reaſon why you muſt 
ſhew before whom, is only that it may be knoyyn, who is to try 
and certify it. In Burdell's Caſe 18 E. 4. 29, 30. tis clear, that 
in all Spiritual n by the Spiritual Law, it is neceflary to 


plead no more than w 


the proper Eccleſiaſtical Officer, and to judge by his Certificate. 
Now here is ground enough in this Caſe for the Archbiſhop to ex- 
amine this Ignorant Perſon, for ſo he muſt be taken to be; for ſo 
he is found 4 Ordinary, and he refuſes to be examined by the 


Archbiſhop. 


e is pleaded not to have Learning enough to capa- 


citate him for a Cure of Souls: And that by one whom the Law 
hath conſtituted his Judge. "Tis true, this is Traverſable and Tri- 


able by the Archbiſhop : But all thoſe Inſtances of his Inſufficiency 


that were taken in the Biſhop's Court, would be Evidences of the 
ſame before the Archbiſhop, proceeding in an Eecleſiaſtical Man- 
ner, tho? not ſo proper, tho not poſſible to be ſet forth in the Tem- 


poral Court. This is not a general Return off a Perſon inhabilis, 


t may give the Court ground to write to 


which might occaſion an Inquiry into all Sort of Diſabilities; 
but a ſpecial Plea of inhabilis, quia inſuſicienter Literatus ; 
and therefore no further Inquiry is neceſſary, than into the Learn- 
ing of the Party, as Capacitates him for a Rector. : 


It was in the third Place argued from the Precedents of Plead- 


— 


ing in this Caſe and other Caſes of Pleading upon like Occaſions, 


and thoſe both Ancient and Modern. 


0. 


. 
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40 E. 3. 25. In a Quare Impedit (as this is) the Biſhop pleads 
as here, That he examined the Clerk preſented, and found upon 
Examination que il ne fuit ſufficiens Letter d; and thereupon: al- 
ledges Notice to the Patron, & per lapſum temporis he juſtifies 
his own Preſentation. Upon this, there's no Diſpute but that thus 
far it was well pleaded; but the only Doubt was, whether the 
Words, and ſo diſabled, ſhould be added tothe Iſſue? And they were 


ordered to be Part of the Iflue in that Caſe : 


And fo they ought to 


be in this Caſe ; and ſo they are & ea ratione inhabilis. This Caſe 
is exactly parallel to that in Queſtion : And upon this Plea there 
was Iſſue joined, and the Trial was directed to be by the Guar- 
dian of the Spiritualities, ovacarte Sede Cantuarienſi. Nothing 
can be offered againſt this, only that 'tis Ancient, and the Law 
is changed: But by what Authority is hard to know. There is no 
Act of the Legiſlature to alter it. Much hath been done to help 
againſt Niceties in Pleading ; nothing to require more. And Bro. 


able, in that Reſpect. © 8 


Quare Impedit, 168. they were compelled to join Iſſue, able or not 


39 E. 3. 1 G2. Jhe Earl of Arundel verſus The Biſhop of Cheſter, 
ſays the Book, tho it appears plainly to be a Miſ-print, from the 
Name of the Church, and the Trial per pais, and the Antiquity of 
the Biſhoprick it ſelf, It muſt be the ſame, that in the Abridg ment is 


called 


Precedents 
of Pleading, 


* * #9 
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called The Earl of Arundel verſus The Biſhop of Exeter. The 
Biſhop pleads as here; That he examined the Clerk preſented, 
and found him perſona inhabilis to have a Benefice in the Church; 
and Iſſue is joined upon that, which is ſtronger than ours, and a 
Trial by Jury is directed out of the County of Cornwall, becauſe 
the Clerk was dead. Here are two Caſes in which all the diffe- 
rent Trials are taken that can be had; by the Guardian where the 

N Preſentee was living, and by Jury when dead, becauſe he could 
not be examined: And in both theſe Caſes Iſſue is taken upon this 
Plea, and that in great Caſes, and after long Debate. And, ac- 
cording to Lord Coke, in this Reign the Law was pure and un- 
corrupt, and flouriſhed. k r 

Then were urged Modern Precedents, Mich. 15 & 16 Eliz. 
Rot. 1941. Molineux verſus Archiepiſcop Ebor in a Ouare Impe- 
dit, in which the Plea of the Archbiſhop is the ſame ix tot idem 
verbis, as here, Perſona in Literatura minns ſufficiens, ſeu ha- 
bilis ad habend' pred Eccleſiam, and there is no Exception taken 
to the Plea, but only Iſſue joined upon Notice, or no Notice, be- 
fore the Lord Chief Juſtice Dyer. Fes | | 

Another Precedent there is Hill. 6 Elis. Rot. 646. Bodenham 
verſus Epiſcop' Hereford' ; there is the ſame Plea in Bar as here, 
That the Perſon preſented was Perſona in Literatura minus ſuf- 
fictens ſeu habilis.ad habend' aliquod Beneficium Sandctæ Eccltſiæ; 
and then avers Notice to the Patron : And no Exception taken to 

the Plea, but Iſſue upon Notice. 

Paſch. 6 Bliz. Rot. 714. Paſchall verſus Epiſcop' Lond', Onare 
Impedit, the Ordinary pleads an Examination de habilitate, ho- 
neftate & doctriua ejus ; & pro eo quod idem Epiſcopus invenit 
præd Chriſtophorum fore criminoſum, & de non ſana Dottrina, 
ideo recuſavit, and Notice; and even to that general Plea there's 
no Demurrer; but Iſſue upon Notice. Tis no Anſwer, that here 
was no ſolenmn Judgment upon this very Point: For it doth rather 
inforce the Authority of the Precedents. It argues that the Law 
was taken to be ſo clear for the Validity of this Plea, that no 
Lawyer would venture upon a Demurrer; but rather would truſt 
to a Jury upon the Evidence of Notice. It argues it ſo conſtant 
a Courſe and Method of Pleading in theſe Caſes, that none was 
ſo hardy as to diſpute it. | 

38 E. 3. 2. Perjurius was alledged by the Biſhop in the Preſen- 
tee, and held to be well enough; but nothing of Manner, Time 
and Place, nor any Conviction of it mentioned; and yet this was 
admitted a good Plea. 2 Rolls Abridg. Preſentment, 35 6. and ſo 
ſays Rolls, it ſhall be, tho' in a Suit between the Ordinary himſelf 
and another, Dyer 293. tis cited Bro. Quare ImpedPt, 170. Ju- 
ſtice Rhodes 3 Leon. 100. vouched a Caſe in 30 E. 1. out of 4 
Manuſcript of the Lord Catlin, wherein upon a Ouare non Ad. 
miſit, the Defendant pleaded that the Preſentee was Schiſmaticus 
& Adulter, and the Court commanded that he ſhould hold to one 
or other of them, for which he ſaid Adulter; from hence tis ma- 
nifeſt, that the Court did not diſlike the Plea for the Generality, 
but the Doubleneſs. And 
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verſus Sampſon Hele. 


And then it was ſaid, That after all theſe Precedents on this 
ſide, and many others which might be cited of the like Generali- 
ty in other Caſes, twill be difficult to ſhew one ſingle Inſtance or W 
Caſe in which this Matter of general Defect of Learning was ever aſual Courie 
pleaded otherwiſe; or any one Judgment againſt any Biſhop of Pleading, 
whatever, upon ſuch a Plea. For, tho in ſome Caſes, STS they 

ſay are parallel and ſimilar, tho' in truth they are not, as Cri- 
minoſus and Schiſmaticus hath been adjudged too general, yet 
this Plea of Minime in Literatura ſufficiens, ac ea ratione inca- 
pax, as it has always been uſed, without Alteration of Words, 
ſo has it never yet been excepted againſt ; and in theſe Precedents 
of E. 3. before cited hath been thought good, and Iſſue joined 
thereupon. rem | ad 

This was the ancient Form of Pleading ; and (as all thoſe an- 
cient Pleas were) founded upon Reaſon ; being ſuch as the ſub- 
ject Matter is capable of, | 0 

In the Caſe of a Coroner it is a good Cauſe to remove him, 
quia fuit minime idoneus ad exequendum officium iſtud, and no 
Charge of any particular Inſufficiency aſſigned. Fitz. Nat. Brev. 

163. and there is no Queſtion but that 'twould be a good Cauſe, 
and ſufficiently certain. In a Scire Facia to Repeal, Vacate or 
Cancel Letters Patent for an Office in the Law, to ſay in Legibus 
hujus Regni Angliæ minus ſufficient inſtructus, without aſſigning 
any particular Caſe or Statute that a Man blundered at, or was 
ignorant in. Suppoſe an Office in the Law, to which the King 
or a private Perſon hath the Nomination, and the Court refuſes 
to admit a Man ſo named, and an Action brought for that Re- 
fuſal, &'c. would it not be a good Plea to ſay the Party was minus 
ſufficiens in Scientia Legum & ea Ratione inhabilis ; and parti- 
cular Inſtances are Evidence. 

This is in the Negative, like a Non fuit dampmficatus, and 

there you never need to ſhew how; unleſs 'twere a particular 
Incumbrance at the Time of the Contract: Otherwiſe tis always 
a good Plea. Os 

In Non Compos tis never ſhewn in particular wherein, or what 
Feats of Frenzy. Non compos implies that he had a general 
Defect, diſabling him at that Time to do an Act Obligatory and 


Valid. And that reſembles this ; for you need not ſhew wherein; 
but the Particulars are Evidence. 


of the Diſtinction between Pleading a Negative and Affirmative. between 


For Inſtance in this Caſe ; the Negative 4 implies an intire leading a 


Denial of ſufficient Learning to qualify him for a Cure of Souls, — 


and that juſtifies the Ordinary. And our Law Books are full of firmative. 
this Diſtinction. Mode and other Circumſtances of Quality, Time, 
and Place, are requiſite in Affirmative Pleas, none of which are 
neceſſary in Negatives. There might be cited infinite Numbers 
of Caſes to that Purpoſe, as Mauſers Caſe, 2 Rep. 4. Broughton's 
Caſe, 5 Rep. 24. Aon and Hill, 3 Cro. 25 3. Hutchinſon verſus | 
Lecuſon, 3 Cro. 393. Wild and Dowſe, Latch 159. And as the | 
Cc Foundation | | 
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The Bop: of Exeter & al 
Foundation of all thoſe; is the 40 E. 3. 30. which is the Ground 
of all theſe, and many more ſubſequent Authorities to the like 
Effect. But beſides; there's one Modern Cafe, tis Church verſus 
Brunſwick, Sid. 33 4. Bend to pay from Time to Time a Moiety 
of all ſuch Monies as from Time to Time he ſhould receive; 
and Payment of a Moiety generally, without ſnewing the Par- 
ticulars in certain, was Held a good Plea. And the Reaſon of that 

Judgment maintains the Rule now contended for: Which was, 

becauſe tis of what he ſhould receive from Time to Time: O- 
therwiſe if thoſe Words had been omitted; becauſe in that Cafe: 
there would be a ſtuffing: of the Rolls with a Multiplicity of Par- 
ticulars: And the ſame Reaſon holds in the Caſe at Bar. 

Then 'tis conſiderable, and deſerving of a Thought, That if 
Learning be requiſite to an Office Temporal, for a Slander in 
whiclr an Action lies, there theſe very Words would bear an A- 
ction. As to ſay of a Judge, or the like, the very Words here 
mentioned, with Reference to his Office, twould be decmed 
Scandalous and Actionable: Now our Law will not allow un- 
certain, doubtful and ambiguous Words to be ſo. Rv 

General Even in Affirmatives our Law allows of general Pleading, 

Where allow Where Particulars would be many: As in Bond for Performance 

able even in of Covenants upon an Apprentice's Indenture for finding him 

Affirmatiyes. Meat, Drink, Waſhing, Lodgitig and other Neceſſaries, held that 

invenit Meat, Drink, Waſhing, Lodging, & alias res neceſſarias, 
is a good Plea, tho' intirely uncertain what or how. much. And 
the Reaſon is not only, becauſe tis in the Words of the Cove- 
nant, for that Reaſon doth not always hold ; for many Times you 
muſt ſhew how, and are forced to vary from the Words of the 
Covenant in the Breach; as in Caſe of quiet Enjoyment, Breach 
muſt alledge how and by whom, and under what Title the Man 
was diſturbed : But there's another Reaſon, becauſe the Particu- 
lars would be many. | 
Cryps verſus Sir Henry Baynton, 3 Bulſtrode 31. Caſe ſur af- 
ſum 2 That J. S. being a Friend of the Defendant's, and coming 
to the Plaintiff's Houſe, he fell ſick; the Defendant, in Conſidera- 
tion that the Plaintiff would provide for him ſuch Neceſſaries as 
he ſhould want, he would hene &. fideliter ſolvere proinde : The 

Plaintiff ſhews that he lay there two Months; that the Plaintiff 

provided him Neceſſaries amounting in Value to, Gc. and held 

good without ſhewing the Particulars; to avoid a Multiplicity of 

. eckonings. So tis for a Surgeon's or Apothecary's Cure. | 
The ſubjet Another Rule in Pleading there is, That a Certainty, or 4 

Planer of a Generality in Pleading ſhall be required, according to the Nature 

ea to be .: | N (t 
conſidered. Of the ſubje& Matter pleaded. In pleading of Breach of a Sta- 
tute Law, it's enough to uſe the Negative of the Words of ſuch 
Statute, as it is in Caſe of a Covenant. And by the ſame Rea- 
fon in this Cafe, where a Statute ſays the Biſhop may refuſe proprer 
defeftum Scientiæ, it's enough to ſay in Literatura minus ſuffict- 

ens, eſpecially when tis added ac perinde inhabili z. = 
| Then 


> 


„ n „ 


verſus Sampſon Hele. © 


1 Then were urgeck the Miſchiefs and Inconveniences which muſt Incc 
enſue and follow upon the Conſtruction which they would make, 


that this Plea is uncertain. For, their Reaſon only-can be, as was 
ſaid before, that the Court may judge if it be ſuch a Deficiency 
of Learning as. diſables to hold a Curacy of Souls. And this is 
the Reaſon all their Caſes go upon, and the Reaſon infiſted upon 
below; & e. in effect, that they muſt try it; not the Archbiſhop. 
The ſame Pretence is applicable to any other Defect: And''twill 
in Conſequence confound Juriſdictions. Twill make an Enlarge- 
ment of the Temporal, and Diminution of the Eccleſiaſtical Ju- 
riſdictions: Tho both are founded upon the fame Engliſh Laws, 
and of equal Age and Authority. Nor is it any Anfwer which 
they have. alledged againſt this, That the Judgment at Law is 
not, that this Hodder ſhall have Inſtitution : But that a Writ ſhall 
go to the Metropolitan to require him to admit a fit Perſon upon 
Mr. Hele's Preſentation; and that if Mr. Hodder be preſented, the 
Archbiſhop: may refuſe him as inſufficient ; and ſo the Archbiſhop 


is ſtill Judge of the Sufficiency. This looks plauſible : But they 


omit or forget the Conſequence; that if this Judgment ſtand, then 
if the Archbiſhop. refuſe, the 'Femporal Courts muſt Judge upon 
another Writ, Whether the Cauſe of Refuſal were in a Point of 


Learning which they think requiſite (for he muſt not plead a 


general Defect of Learning, but mention Particulars, that they 
may judge of them) this is to fubje& even his Grace the Metro- 
politan to their Opinion, in an Affair within his own Juriſdiction 
and Conuſance. It is at laſt to enforce the Epiſcopal Judges to 
contradict their own Opinions; and to admit Perſons which they 
think not ſufficiently Learned. 'Tho' the firſt Judgment doth not 
direaly place in Hodder, yet the next will, if the Archbiſhop 
prove of the ſame Mind. Now this is apparently the Conſequence, 
from the pretended Reaſon of the Judgment for them. And it is 
in effect to deny the old Law, that a Defect of Learning is a 
ſufficient Cauſe of Refuſal; and that the Ordinary is Judge of 
that Defect, and not the Temporal Court. 

And then as to the Caſes objected, Dyer 254. the Biſhop of Nor- 


evich's Caſe in a Quare Iinpedit, which is likewiſe in 2 Rolls A. 
 briag. 355. where the Biſhop pleads, that the Preſentee was a 


common Haunter of Taverns and other Places, and Games un- 
lawful, ob quod, & diverſa alia Crimina conſimilia præd, the Pre- 
ſentee fuit Criminoſus, & ſic inhabilis, & non idonea perſona and; 
this was held an ill Plea : But the Grounds and Reaſons of that 
Judgment were not for the Generality of the Plea ; but becauſe 
the Defects ſpecially declared before were not ſufficient to make 
the Preſentee & fic Crimi uoſus, as being not Mala in ſe, but pro- 
hibita by particular Laws under certain Penalties. Nay, the Ar- 
gument they would make from the general Word Cri mi uoſus, will 


not hold in the Caſe in Queſtion; but is clearly diſtinguiſhable 


from it: Becauſe one ſingle Act, one Crime ſpecially ſet forth, 
would diſable the Man. But in this Caſe Ignorance, that works a 
Diſability, muſt not be of any one particular Thing an 

| but 


Inconyent- 
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but a general Defect of Knowledge. And another Reaſon againſt 
their Inference from theſe and the like Caſes, is this, they belong 
to a different Examen, and upon that they require (as was ſaid 
before) a different Pleading. | 
Speccot + Caſe The great Caſe, and the only one that can be pretended to 
anſvered. come near this, is Speccot's Caſe, mentioned in every contempo- 
rary Report of that Age, as a new Caſe. And a new one it is; 
- and the Reaſons of it are differently reported in divers Books. 
And in Truth, the Reaſons of the Judgment do not warrant it, 
nor make it applicable to the Caſe at Bar. 

The Authority of it is Queſtionable : For they agree, Schiſm 
or Hereſy, which Er there take to be all one, a Cauſe of 
Refuſal ; and others ſaid, they did not know what was Schi ſina- 
ticus inveteratus. But they did not conſider that the Archbiſhop 
might, tho' they did not. But perhaps the Ordinary may judge 
that to be Schiſm which is not; and therefore the Temporal 
Courts are to judge what is Schiſm. And in the inforcing of this 
Caſe below, they ſaid the Ordinary is Judge only of Matters of 
Fact, not if the Fact be Schiſm; which is ſomewhat ſtrange. 

The Reports of that Caſe are; Rep. 57. 1 Anderſon 189, 190. 
Gold. 36 and 52. and 3 Leon. 198, 199 and 300. in that Caſe 
the Biſhop pleaded, that the Preſentee was Schiſmaticus invete- 
ratur, & ideo non habilis: Upon the Validity of this Plea there 
were divers Arguments; two of the Judges, ſays my Lord An- 
derſon, were for the Plaintiff, and two for the Defendant ; and 
for the Deciſion of the Matter, the Opinion of the other was ask- 
ed, and by the greater Opinion Judgment was given pro Quer. 
Then were repeated my Lord Anderſon's Words, fol. 189. the 
Inſtances that were urged were, ſays he, Criminoſus & Perjurus, 
but they are Matters triable both by Law Spiritual and Temporal ; 
and the Comment, or how, is neceſſary to be ſhewn to determine 

the Trial: But Schi/maticus in the principal Cauſe ſhall be tried 
only by the Spiritual Court, and not by the Temporal, as that 
of an Heretick may be generally pleaded. And divers Caſes were 
put to prove General Pleas and Iſſues triable at Common Law, 
and yet ſays he Judged pro Oner. 


This is my Lord Anderſons Opinion of that Caſe; and whether 


the Antient Authorities vouched in that Caſe, do warrant that 
Judgment muſt be ſubmitted. | 

Andoeny of Beſides, by our Law, tis not any one Opinion, tho' judicially 

how tobe delivered, that can make or alter the Law. Nay, it doth not 

etimated. oblige any further than the Reaſon of it is conſiderable, and 

agrees with the Conſtitution and Rules of Law. My Lord 

Vaughan always declared in Favour of Reaſon and Authority ; 

and that in Honour of our Law: For the contrary is to ſay, tis 

founded upon no Reaſon. 'This Judgment was when the Courts 

below were in Struggle with the Eccleſiaſtical; and the then 

High Commiſſion Courts Erected by 1 Elig. had given ſome. 

Provocation ; which, with frequent Prohibitions, gave Occaſions 

to the Diſputes between the Biſhops and the Judges, in the be- 


5 ginning 


mm " _ FI" 


verſus Sampſon Ele. 
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ginning of the Reign of K. Fac. 1. But admitting the Caſe to be 
Law, the ſame is eaſily diſtinguiſhable from this, and founded 
upon different Reaſons which cannot govern' or influence this. 
Nas urged firſt in that Caſe there was ſome Poſſibility for the 


Biſhop to have ſet out the Hereſy certainly and particularly; for 


all Hereſy muſt be founded upon ſome particular Tenet, that 
is Repugnant to the common received and Orthodox Doctrine: 
Now in this Caſe, ſay they, the Hereſy ought to be Aſſigned, 
that the Party may Traverſe it, and purge himſelf, and the Arch- 
biſhop not to be inveighled and obliged to run over all the Spe- 
cies of Hereſy ; which, ſay they, may be almoſt impoſſible: But 
may have only one particular Opinion to Examine, whether the 
Preſentee did obſtinately maintain it. For if the Temporal 
Court had been of Opinion that ſuch Tenet in particular was not 
Hereſy, tho' the Ordinary thought it ſo, yet then they would 
have over-ruled the Plea, and not have wrote to the Archbiſhop 
at all. This is the ſole Cauſe of that Judgment: And then the 
Conſequence will be as was obſerved before. But their own Rea- 
ſon fails in this Caſe; for here the Sufficiency of Learning is 
'Traverſable : For as hath been ſhewn it hath often been Tra- 
verſed ; and as to the ea ratione inbabilis, no Objection can be 
to that; for the old Authorities Cited do warrant, nay, require 
it; and all Pleas of Special Nor eſt facb, as by breaking of a Seal, 
and the like, are in the ſame Manner. . 
Then beſides, the very Words of the Law of Articuli Cleri are 
very much worthy of Conſideration ; it impowers the Biſhop to 
refuſe a Clerk propter defectum ſcientiæ & alias Cauſas rationa- 
biles : Now all theſe Cauſes of Refuſal, mentioned in their Caſes, 
come under the cauſas Rationabiles, and cauſa vaga & incerta 
eft non Rationabilis : Now want of Learning is not included by 
Intendment, but by expreſs Words, and therefore need not other- 
wiſe be ſet forth. 1 take it for granted, that as they would have 
it, the Temporal Judges are to Judge what is a reaſonable 
Cauſe of Refuſal ; yet they are not to Judge, if Defect of Learn- 
ing be a Cauſe or not: For in that the Statute is poſitive. Then 
if ſaid to be deficient in Learning, & ea ratione inhabilis, they 
had nothing to Judge upon: They were only to write to the 
Archbiſhop to know if the Fact were true? If he were deficient ? 
And therefore it need not be ſet forth any otherwiſe, than as the 
Statute expreſſes it. Tho in that Caſe, they ſay, there are divers 
Sorts of Schiſms and Hereſies in Doctrines on which the Biſhop 
might warrant his Refuſal: Yet 'tis not ſo much as once pre- 
tended there are any Opinions delivered in thoſe Caſes, that De- 
ficiency of Learning is ſubje& to the ſame Rules of Pleading. 
Then the Plea is in the Negative, as was ſhewed before, which 
is more than enough to make a good Difference : And Negatives 
in a Bar are always allowed to be more general becauſe moſt fa- 
voured ; and eſpecially here, where the Matter and Perſon, to 
which the Words are applied, do ſufficiently reſtrain and deter- 
mine the ſeeming Uncertainty of it. 
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Nothing can be pretended to reduce this to a greater Certainty 
but the Canons or the Statute of 13 El. cap. 12, or other Laws 
of the ſame Nature, 1 Canons of King Fac. 1. made in 1602. 
and they were made purſuant to Canons made 1562. by which 
no Man was to be admitted, ziſi rationem fidei juxta Articulos 
Religionis in Synodo Epiſcoporum & Cleri Anno 1562. approba- 
tos Latine reddere, & eandem Scripture: teftimonio Corroborare 
poſſit; Can. 3. 4. Conditiones in ordinandis requiſit; this is merely 
a Negative Injunction on the Biſhop never to confer Orders upon 
any Man that cannot do this. It is not Mandatory upon him to 
ordain every Man that can do this; nor does it any way leſſen or 
diminiſh the Authority or Judgment of the Ordinary in Exa- 
mination of the Fitneſs and Learning requiſite. 2 75 


And Stat. 13 So is the Statute of 13 El. the ſame induces an Incapacity on 


thoſe thatſhall not ſubſcribe the Articles: But it leaves all Things 
elſe to the Eccleſiaſtical Law. Neither the Canon nor the Sta- 
tute are Derogatory from the old Eccleſiaſtical Law. They both 
leave it in Statu quo to the Eccleſiaſtical Judges. No Man will 
pretend that theſe are a Repeal of the Statute of Articuli Clert 
So that the Law remained as it did with more Latitude indeed to 


the Biſhop, but not with more Favour to the Clerk. 


Objeftion as They objected, that here was not convenient Notice to the Pa: 


to Notice 
anſwered. 


tron, and the uſual Pleading of it is the ſame Day. 

But ſurely that's well enough; and ſo was it held by all 
the Judges that favoured their Side in this Caſe : And 'tis appa- 
rent; that he had above four Months 'Time to have preſented a- 
nother. Beſides, the Judges declared below, that if not a con- 
venient Time, it ought to have come on their Side. But they ad- 


mit Notice by their Replication, and inſiſt upon his Orders as an 


Eſtoppel to ſay that he was Illiterate. 1 

They pretend, That he is ſtill under the Biſhop's Juriſdiction; 
and that he may deprive him for the ſame Cauſe, if ſufficient, af- 
ter Inſtitution : But that's a great Miſtake. For there may be a 
Cauſe of Refuſal, which is not of Deprivation : For he may be- 
come Learned that was not ſo. And beſides, the Rule is falſe: 
After Induction, they would then be diſcourſing about Frechold, 
Sc. A Man may be refuſed, becauſe Nom compos, but he can- 


not be deprived for that Cauſe, though the Biſhop may provide 


a Curate, &c. 
As to the Pretence of {ix Months Notice from the Time of the 


Refuſal, 'twas never inſiſted on at the Bar in C. B. or B. R. and 


the Judge who doubted did only ſay, he was not fully fa- 
tished with the current Opinion of' the Books. His Doubt aroſe 
upon this, That the Cauſe of Refuſal was not within the Patron's 
Knowledge. Suppoſe the Man had not Epiſcopal Orders, but 
pretended to them, and the Patron knew nothing of the Matter, 
ſhould this Preſentation prevent Lapſe ? And the reſt were all of a- 
nother Opinion. And the Books are full to this Effect: For, the Pa- 
tron ought to preſent a Man qualified ; otherwiſe 'tis as no Pre- 
ſeatation ; and then Lapſe in Courſe. Suppoſe he had preſented a 

2 mere 


verſus Sampſon Hele: 


mere laicus, tis as none. Suppoſe he had preſented a Woman 
as idonea perſona, tis as none. And theſe Inſtances may ſeem 


Trivial, but our Books do mention them. 


2 Rolls Abridg. 364. Kekvay 49, 59. 34 Hen. 7. 21. 14 Hen. 
7. 21. and Dyer 227. and Sir Symon Degge's Parſon's Counſel- 


lor. B70 25 5 | 

Upon the whole, the Queſtion is, whether a Court of Law 
ſhall Repeal the Statute of Articuli Cleri? Whether the Plea ſhall 
be adjudged ill, which is' in the very Words of that Statute; 
when the ſame Fact was never pleaded otherwiſe ? Nay, when 
it hath been pleaded thus oftentimes, and never excepted againſt 
till now? 


Wherefore it was prayed that the Judgment might be rever- 
ſed. 
On the other Side 'twas argued, That the Biſhop's Plea below 
was too General, and the Plaintiff's Replication good. That his 
being ordained a Prieſt, and a Licenſed Preacher, is enough. That 
this is an Anſwer to the Allegation of the Minus Literatus ; his 
being a Prieſt is a kind of Superſedeas to his Examination. That 
there was no Learning requiſite to his having a Cure of Souls, 
which was not antecedently neceſſary to his receiving of Orders. 
That he ought not to be admitted into Orders, unleſs he be aſ- 
ſured of or named to ſome Curacy : All which, ſuppoſes the 
Qualifications requiſite for a Benefice with Cure of Souls. Then 
it was urged, that here was not Notice ſufficient : For 'tis not till 
many Days after the Refuſal. For this might have put Hele the 


Patron beyond the Poſſibility of making a new Preſentation : And 


in all Pleadings of this Sort, the Notice is generally alledged to 
be the ſame Day, or within a Day or two at the moſt ; That cer- 


tainly it ought to be with convenient Notice. But then it was 


urged, That the fix Months ought not to be from the Death of 
the laſt Incumbent. If there be a Perſon Criminal preſented, 
which the Patron doth or may know, as well as the Biſhop, therg 
the ſix Months muſt be from the Death; but if it be upon a Refy- 
fal for a Cauſe which lies only in the Biſhop's Knowledge, then 
it muſt be only from the Notice; and that Notice ought to be 
Perſonal : But if the Months incur from the Death, the Notice 
ſhould be in convenient Time; and what that is, the Court 
muſt Judge, 1 | 
Then it was urged from Specot's Caſe, That this Plea is too 
general and uncertain. 'That a 'Temporal Right being concerned, 
the Biſhop ought to have ſet forth more particularly and di- 
ſtinctly the Cauſe of his Refuſal, 8 Rep. 68. the certain Cauſe of 
a Divorce muſt be ſhewn. 11 Hen. 7. 27. 2 Leon. 169. The 
Ordinary is a Judge only of the Matter of Fact, if True: Not 
if this Matter pretended be a Cauſe of Refuſal. He ought to al- 
ledge that ſo particularly, as to manifeſt it to the Court, in 
which the Suit depends, that 'tis a legal Cauſe of Refuſal. He 
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Argument 
for the De- 
fendant in 
Error. 


—_ Robert Davis 


Error. cur from the Death of the Incumbent: And then, if there were 


The Caſe 


Rn for is not a Judge, whether Hodder's Inſufficieney in any one Point 
Pleading Of Learning be a good Cauſe of Refuſal: For, if it ſhould be 

ſo, the 'Temporal Right of Patronage would be very precarious, 

The Court ought to have enough before them, whereon to Judge 

of the Cauſe, as well as that on Iſſue may he joined and tried, 

Here tis only ſaid, that he is leſs ſufficient, not that he is alto- 

gether Illiterate. This will put it in the Power of the Ordinary 

; to refuſe for want of Knowledge in any Learning as he thinks 
fit, as Mathematicks or Anatomy, without which a Man may 

be well Qualified to be a Rector of a Benefice : And the Con- 

ſequence of ſuch Opinion will be much to the Prejudice of Lay 

Patrons. 'That Certainty in Pleading ought to be encouraged, 

for the Prevention of the Exerciſe of Arbitrary diſcretionary 

Power. 'That the Wiſdom of the Common Law is to reduce 

Things to ſingle Queſtions, that the Determination upon them 

may be plain and certain, and known, and the Reaſons of ſuch 
Determinations may appear: Which cannot well be done, if ge- 

neral Allegations or Pleadings be countenanced. For which, 

and other Reaſons urged by the Counſel, who argued with the 
Judgment, twas prayed that the Judgment might be affirmed. 


» 
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Reply for It was replied, on Behalf of the Plaintiff in the Writ of Error, 
Plamiff in that the Books were very plain, that the fix Months were to in- 


not Notice in convenient and due Time, in order to enable the 
Patron to preſent again, that this ought to come on the other Side. 
That to require Learning in Preſentees to Benefices, would pro- 
mote the Honour of the Church ; nay, of the Nation in general. 
That every Man who knew this Preſentee and his Ignorance, even 
as to the Latin Tongue, muſt acknowledge, that the Reverend 
Prelate who refuſed him, had done worthily and becoming the 
Character of his Order, Family and Perſon. And therefore 'twas 
Jadgmant __ that the Judgment ſhould be reverſed; and it was re- 
Vverſed. 


Uſes upon a 
Fine of the 


Robert Davis verſus Dr. John Speed. 
Wife'sLands | 5 5 
to the Heirs W RIT of Error on a Judgment in Ejectment in the Kings 


«Ho he d y- Bench, for certain Lands in Hampſhire. 'The Declaration 


ing before Was upon the Demiſe of Francis Cockey : The Verdict finds, that 
rhe 17. William Horne and June his Wife were ſeized of the Lands in Que- 
« Mod. 153. {tion in their Demeſne as of Fee, in Right of the Wife; that they 
Skin. 351. made and executed a Deed, Covenanting to Levy a Fine thereof, 
to the Uſe of the Heirs of the ſaid Milliam Horne, lawfully begot- 
ten 
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upon a ſpect- 
al Verdict. 3 


— 


verſus Dr. john Speed . 105 


ten and to be begotten on the Body of the ſaid Aune his Wife; 
and for Default of ſuch Iſſue, then to the Uſe of the right Heirs 
of the ſaid Milliam Horne for ever; and a Fine was levied ac- 
cordingly to theſe Uſes ; that Milliam and Aune were ſeiſed 
prout lex poſtulat ; that they had Iſſue Villiam Horne their Son, 
who died without Iſſue in the Life of Villiam and Anne; that 
ſhe died; and Milliam the Father and Husband ſurvived her; 
that then he died without Iſſue; that the Leſſor of the Plaintiff 
is Siſter and Heir of the ſaid Milliam Horne; that after his 
Death ſhe entred, and was ſeiſed prout Lex poſtulat ; that Eli- 
zabeth, Johanna and others, were Co-heirs of the ſaid Anus; 
that their Eſtate and Intereſt came by mean Conveyances to the 
Defendant Speed; that he was ſeiſed prout Lex poſtulat; that 
the Leſſor of the Plaintiff entred, and Ouſted the ſaid Speed. 
and made the Demiſe in the Declaration ; and that the Plaintiff 
entered and was poſſeſſed, till the Defendant entered upon him, 
and Ouſted him : And if it ſhall appear to the Court, that the 
Defendant's Entry was Lawful, they find the Defendant not Guil- 
ty: And if, &c. Upon this ſpecial Verdict, Judgment was given 
in B. R. for the Defendant. 


And now it was argued on the Behalf of the Plaintiff in the argument 
Writ of Error, that this Judgment was Erroneous, and ought to 3 leintiff 
be Reverſed : For that theſe Lands belonged to the Heirs of te 
Husband by Force of this Deed and Fine. 'That this was in the 
Caſe of an Uſe, which was to be conſtrued as much according to 
the Intent of the Parties as a Will. 'That if by any Conſtru- 
ction that Intent could be fulfilled, it ought. That the Intent 
of the Parties here was plain to give this Eſtate to the Husband 
and his Heirs ; that Uſes are to be governed by Equity, and that 
therefore the Meaning of the Perſons concerned was to be pur- 
ſued. 'That the Woman intended to take Nothing herſelf ; nor to 
reſerve any Thing, but to part with the Whole. That here was 
an Uſe by Implication in the Husband ; tho' none could reſult back 
to the Husband, becauſe he had none before : But that in this 
Caſe, as in that of a Will, an Uſe might by Implication very 
well be raiſed to the Husband ; and then this might be good by 
way of Remainder after the Death of her Husband ; or create 
an Eſtate-Tail in him by coupling the Uſe implied to him for 
Life with that to the Heirs of his Body : And that if it were 
not ſo, then that it was good as a ſpringing contingent Uſe to 
the Heirs of the Body of the Husband, Cc. and that in the mean 
Time till that Contingency happened, the ſame was to the Uſe 
of the Wife and her Heirs : And that this Conſtruction contradict- 
ed no Rule of Law. 'That it was no more than was allowed in 
Caſe of a Will, by way of Executory Deviſe, according to Pell 
and Brown's Caſe in 2 Co. that the Eſtate ſhould remain in the 
Wife and her Heirs, during the Life of the Husband. That this was 
never deſigned to take effe& as an Uſe to be veſted immediately : 

And it was no more than if the Deed had declared the Uſe 2 be 
Ee _ arter 
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to the Heirs of the Body of 7/illiam Horne; and for Default of 
ſuch Iſſue, to his right Heirs; and that ſuch Time had happened; 
A the Uſe would have veſtcd in the Heirs of his Body, or in his right 
the Contin- Heirs, if he had died before that Time. That tis true, there muſt 
gency hap- he a Perſon capable of taking at the Time when the Contingency 
— happens: And ſo there was here, at the Time of his Death. 
That it could never be intended that the Heirs ſhould take im- 
mediately ; for that then there was no ſuch Perſon in being, 
there could be no Heirs during his Life. That this was like the 
Caſe of Vebb and Sir Cæſar Cranmer, where the 'Truſt of the 
Eſtate, during the Life of the Duke of Southampton, was adjudg- 
ed to remain in the Heirs of the Deviſor; the Duke himſelf not 
being capable to take it. 'That here being no Perſon able to 
take under this Deed and Fine during the Husband's Life, it 
ſhall be conſtrued to remain as it was before, till that Life 
ends; and then the Uſe ought to take effect: For, otherwiſe, both 
the Decd and Fine are to no Purpoſe, they are all in vain; andthe 
Intent of the Parties to it is defeated. And there were cited the 
Lord Paget's Caſe in 1 Anderſon, and Moodlett and Denny, 
2 Crook 439, and 1 Leon. 256. | 


na 
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Argument On the other Side it was argued with the Judgment, that this 
ig blen. Deed and Fine can raiſe no Uſe to the Heirs of the Husband ac- 
ror, cording to the Rules of Law. It was inſiſted, That if Husband 
and Wife do levy a Fine of the Wife's Land, and no Uſes are 
declared, or ſuch Uſes are declared, as are void and can never take 
effect; ſuch Fine is to the Uſe of the Wife and her Heirs: That 
in ſuch Caſe the Eſtate remains as it was; or if the Fine operates 
any 'Thing, it ſhall be for the Benefit of the Party to whom it did 

belong before. f | 
Then it was urged, That this was deſigned to raiſe an Uſe im- 
mediately to the Heirs of the, Gc. and that there was no Perſon 
capable of taking at the Time of levying this Fine: The common 
Maxim in the Law proving it, quod nemo eſt heres Viventis. That 
the Name and Nature of an Heir import a Succeſſor after Death; 
that this being deſigned to raiſe an Uſe ex præſenti, and noPerſon 
being capable of taking at that Time, the ſame muſt be void. 
That this is the Caſe of a Deed executed in the Life-time of the 
Parties : And not a Will, where large Allowances are often made in 
Favour of ſuppoſed Intentions, by Reaſon that Perſons are often 
ſurpriſed by Sickneſs, and preſumed to want the Aſſiſtance of 
Counſel ; but the Rules of Law are always allowed to govern in 
Conſtruction of Deeds. Then it was urged, that nothing was 
ever deſigned to the Husband himſelf by this. That no Words in 
the Deed can favour ſuch a Preſumption. That this muſt' either 
work as an Eſtate in preſent, or by way of Remainder: If the 
latter, then by the known Rules of Law, there muſt be a particu 
lar Eſtate to ſupport it; and ſuch particular Eſtate muſt be either 
expreſled or implied. Here is none expreſſed : And if implied, 1 
5 | mult 
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verſus Dr. John Fpeed. 


muſt be in the Wife : And if in her; then ſhe dying before the 
Husband, her particular Eſtate did determine before the Remain- 
der could take Place ; and conſequently by all the Rules of Law 
it can never take place. And no particular Eſtate can be implied, 
in or for the Husband : For that there is nothing ſaid ſhewing 
ſuch Intent, and if the Conſtruction of Law be to prevail, then, as 
was urged before, that is in Favour of the Wife. But here it 
was plainly deſigned to take effect immediately, and therefore 
void; becauſe there was no Perſon in Being capable of taking at 
the 'Time the Eſtate was intended to veſt : And no Uſes are to be 
executed by the Statute, which are limited againſt the Rules of 
the Common Law, Chudleigh's Caſe, 1 Rep. 129. if the Limita- 
tion of an Uſe be at this Day to A. for Years, and afterwards to 


the Uſe of the Heirs or Wife of B. which ſhall be, this is void: 


Becauſo twould have been void, if limited, in Poſſeſſion, Dyer 
190, the Earl of Bedford's Caſe in Popham, 3, 4. and 82. reſol- 
ved in like Manner to be void: Becauſe twould have been ſo in an 
Eſtate conveyed at Common Law. And all that can be objected 
is, that then this is all void, which is no more than may be pre- 
tended upon every imperfect Conveyance : But here the Caſe is 
in a Court of Law, and the Defendant is a Purchaſer who hath 
been thirty Years in Poſſeſſion, tho that doth not appear in the 
Caſe. „ Ce AOL OL DART CB DE 
And it was ſaid, That as to the Notion of a ſpringing contin- 
gent Uſe, tis hardly intelligible in it ſelf; and by no Means ap- 
plicable to this Caſe : Becauſe here are no Words in this Deed, 
that carry any Relation to a future 'Time or Contingency. And 
the Objection is only this, That the Conveyancer was miſtaken in 
his Judgment; or that the Parties knew not what they meant; 
or that they meant to create ſuch an Eſtate, and in ſuch a Man- 
ner, as the Law will not allow : And neither of theſe are Rea- 
ſons ſufficient” to prevail for the Reverſing of a Judgment given 
according to the Rules of Law, by which Men's Inheritances 
have all along been governed, and upon which many Eſtates do 
now depend, 1 - 5 

Twas further urged, That the contrary Opinion, which muſt 
be advanced to annul this Judgment, would render the Law and 
Men's Conveyances as doubtful and uncertain as laſt Wills and 
Teſtaments; and ſubmit Men's Titles to the Arbitrary Power 
and Will of thoſe that ſnall Judge of them. It is to impower 
them to ſuppoſe Intentions where not expreſſed, and to raiſe Uſes 
by Implication, where they were never deſigned: And in ſhort, 
[twill deſtroy all the Difference between good and bad Convey- 
ances; and enable Men to limit Uſes and raiſe Eſtates contrary 
to, and in different Manner from what the Law hath hitherto 
allowed. It will render Purchaſes more uncertain than they are 
at preſent ; and that's more than enough already. And the Con- 
ſequence muſt be to produce a Confuſion in Property, &c. where- 
fore, upon the whole, it was prayed, That the Ju 
be aſhrmed. And it was affirmed accordingly. 


Watts 


ight Judgment 
ent mig affirmed. 


Watts & al verſus Crooke. 


„ 
OG m_ was this; That Peter Crooke and Elizabeth his Wife, who 
Inteftate'sE- was Siſter of the half Blood to George Iatts, claimed to have an 
fare. - 21, equal Share with John Watts and Elizabeth Camfield, who were 
1 Vernon Brother and Siſter of the whole Blood to the Deceaſed, of his 


. Perſonal Eſtate ; and a Decree was made in Chancery in Favour 
146. of Crooke and his Wife. nn 


Argument It was argued on Behalf of the Appellants, That the half Blood 
for Appel · ought to have but a half Share. That in the Caſe of Inheritances 
— the whole Blood was preferred. And that, tho ſuch Rule could 
not govern intirely in this Caſe, yet it ſhewed which ought to have 
Reaſon of the Preference. 'That the true Reaſon of Diſtribution was this, 
Diſtribution. Phe Law was to give in like Manner, as he might reaſonably be 
ſuppoſed willing to have given his Eſtate, in Caſe he had made a 
Will, and had not been ſurpriſed by a ſudden Death; that every 
The whole Man was ſuppoſed to favour his next of Kin ; that the Statute of 
Blood more Diſtributions did the ſame Thing; and then that the whole Blood 
favourable. vasnearer of Kin, becauſe hedid partake of both the Stocks from 
whence he came; that the Relation or Kindred in this Caſe intire- 
ly came from the Parents ; that this was not an Alliance by his 
own Contract, as Marriage, or the like; that the Inclination was 
ſuppoſed to ariſe to them from the Natural Love he bore to the 
Common Anceſtors; that ſuch Inclination could never be ſuppo- 
ſed equal, where the Party was only of the half Blood. And 
much to this Effect; and many Arguments drawn from the Civil 
Law were urged in Favour of the Appellant, and ſeveral Prece- 
dents cited, where it had becn nor" ſince the Statute for the 

half Blood to have but a half Share, by Sir Richard Lloyd. 


Argument On the other Side it was argued, That the half Blood is as near 
for the Re- a Kin to the Inteſtate, as the whole Blood, and ought to have an 
Hel long equal Share of the Perſonal Eſtate with the whole Blood; that 
as neara the Party muſt be preſumed equally inclined to each Parent ; that 
8 the Brother of the half Blood was as much a Brother as one of the 
* whole; that the whole Blood was preferable in Deſcents, but that 
vas only upon account of a Maxim in the Law; whereas here they 
are equally of Kin; the whole Blood is no more a Brother than the 
half; in the ſame Relation there can be no Difference or Degree; 
it might as well be pretended to have a Difference allowed upon the 
account of Seniority; that Opinions and Practiſe had been with the 
Decrees; that this hath been taken tobe the Law in Meſtminſt. Hall. 
Precedents, Before the Statute, twas held that a Siſter of the half Blood is in 
equal Degree with the whole, Brow verſus Mood, Allen's Rep-3 4 
"WS an 
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ind ſo cited in Smith's Caſe... Mod. Rep. 209. So in the Caſe of > Nod. 204 
Milborne and Milborne, 3 2 March. 671 before the Lord K eeper f _ j o i 
By idgman. N. A. had by Will deviſed all his Lands in Truſt to 2 vent. 317. 


pay every Brother and Siſter he had living 40/. per Aunum each, Jon. 93: 
and he had ſeveral Brothers and Siſters, both of the half and 
whole Blood; the Brothers of the whole Blood did oppoſe the 
Payment of the 40/. per Annum to thoſe of the half Blood; but 
it was adjudged and decreed, that they are equally intitled to 
the 40 J. per Annum apiece, and enjoyed accordingly. Farmer 
verſus Lane and Naſh in Chancery, 26 Offob. 1677. declared and 
adjudged by the Lord Chancellor Nottingham, That the half 
Blood are in equal Degree of Kindred with the whole Blood, and 
ought to have an equal Share of the Perſonal Eſtate. 'The like 
was in the Caſe of Stapleton and the Lord Merion: againſt the 2 Chan. Rep. 
Lord Sherrard and his Lady, in Chancery by Judge Vindbam, . | 
13 Zune 1683. the Caſe was thus: Robert Stapleton: had a Siſter 3 427 
of the whole Blood, and a Brother and Siſter of the half Blood, 465. 
and died Inteſtate: Adminiſtration was granted to his Wife te 
Lady Sherrard, who claimed a Moiety of the perſonal Eſtate | 
by the Cuſtom of the Province of Jork, and a Quarter of the 
other _— by Force of the Act for Diſtribution of Inteſtates 
Eſtates; and adjudged that the Wife ſhould have only one 
Moiety, and the other Moiety to- be divided equally between 
the Brothers and Siſters both of the whole and half Blood. 'This 
Cauſe was Reheard the ſeventh of May 1685. by the Lord Gil- 
ford, upon the Certificate of his Grace the Lord Archbiſhop, to 
whom it was referred to certify the Cuſtom of the Province of 
York; who certified that the Wife ſhall have only a Moiety, and 
the other Moiety ſhall be divided amongſt the next of Kindred, 
and adjudged that the half Blood ſhall have an equal Share with 
the whole, and ſo the former Decree was confirmed. 
The ſame was adjudged by Mr. Juſtice Chartor, June 30. * Chan. Rep. 
1685. in the Caſe of Pullen and his Wife againſt Serjeant, in 
the Court of Chancery. W 
The like was, amongſt other Things, declared and decreed by 
the Lord Zeffryes, Febr. 19. 1686. in the Caſe of the late Lord 
IWinchelſea againſt Norcliff and Wentworth; upon which Hear- 
ing were preſent and aſſiſting the then Lord Chief Baron 4tkyns, 
and Mr. Juſtice Lutwich; and ſo was it Nov. 20. 1689. between 
Stephens and Throgmorton in Chancery. | 38s 
It hath likewiſe been held ſo in the Eccleſiaſtical Court ; and 
accordingly adjudged by Sir Richard Raynes upon ſolemn Argu- 
ment, by the moſt eminent Counſel, both of the Civil and Com- 
mon Law, in the Caſe of James Storey, Febr. 26. 1685. and in 
the Caſe of George Hawles, by the ſame Judge, upon Jan. 1. 
1687, | wh | 
'Then it was urged, 'That the Statute of Fac. 2. for Reviving 
and Continuance of ſeveral Acts of Parliament therein mentioned, 
proves this: For tis enacted, That if after the Death of the Fa- 
ther, any of his Children ſhall * alu. without Wife or _ 
ren 
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Aren in the Life-time of the Mother, etery Brot her and Sifter, 

and the Repreſentatives of then, ſhall have an equal Shure; and 

that a Brother of the half Blood is & Brother to the Inteſtate ag 

well as a Brother of the whole Blood, and therefore ought to have 

Shate, and an equal Share with the Reſt. And upon Conſidera- 

tion of all thoſe Precedents, and there being no Practiſe againſt 

Decree con-jt, except that of Sir Richufd Llopd's, it was prayed that the 
firmed. Pectee might be confirmed; and it was confirmed. 05 
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Lee Warner verſus William North. 


— A PPEAL from a Decree of the Lord Chancellor, which 

Delegates. L X over-ruled the Exceptions taken by the mn, to a De- 

2 Vern. 118. cree made by Commiſſioners for Charitable Uſes, concerning a 
Gift by Biſhop Marners Will; and the ſame was received, and 
the Parties ordered to anſwer. And each Side being heard by 
their Counſel, the Decree was affirmed, Vide the Statutes con- 
cerning Charitable Uſes and the Delegates; and Quere how they 
differ; and whether an Appeal doth-not lie upon a Sentence by 
Delegates, as well as on a Decree of Chancery upon a Decree of 
Commiſſioners for Charitable Uſes ? | 


Briggs verſus Clerke. 


lamenrfrom MW RI'T of Error on a Judgment in B. R. affirmed in the 
oder in Y FExchequer-Chamber, upon a Verdict in Debt for the E- 
Exchequer ſcape of one Coo; and none appearing for the Plaintiff in the 
Chamber. Writ of Error, the 13 was affirmed with the Increaſe of 


Forty Pounds in Co 


Vide the Caſe of Elliſon and Warner, Mich. 18 Car. 2. B. R. 
2 Keble 91. Whether a Writ of Error lies in Parliament after 
Judgment affirmed in the Exchequer- Chamber? Or if that pro- 
ceeding in the Exc hequer- Chamber doth not come in lieu of Er- 
ror in Parliament, according to the Statute of Elia. | 


3 _ William 
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William Bridgman & al verſus Row- 


land Holt & al. 


Writ of Error and Petition in Parliament. The Caſe below Aſſiſe of No- 
was thus: William Bridzman brings an Aſſize for the Office nel Dies 1. 

or” 
Chief Clerk 
for inrolling 
Pleas in B. R. 
. | | = ; by whom to 
out of Mind granted and grantable by the Kings and Queens of 


be granted. 
this Realm; and that King Charles the Second, by Letters Pa- The Caſe. 


of chief Clerk for inrolling of Pleas in the Court of King's 
Bench ; and the Plaintiff declares that the Office of chief Clerk 
for inrolling of Pleas in the Court of King's Bench, was Time 


tent under the Great Seal of Ezgland, Dated the Second of 


June in the five and twentieth Year of his Reign, (after a Re- 


cital that Robert Henley and Samuel Vightwic were duly ad- 
mitted to this Office Tok their Lives) granted this Office (upon 
the Petition of Eliott) to Silas Titus, ſo ſoon as it ſhould become 
void; and that Mighiwick was dead, and Titus had ſurrendred 
his Patent, did, in Conſideration of Service done by the Earl of 
Arlington, grant this Office to the Plaintiff and his Heirs, for the 
Lives of the Earl of Arlington, Duke of Graſton and Ducheſs 
of Grafton, and the longer Liver of them, from and after the 
Death, Forfeiture or Surrender of Sir Robert Henley, and that 
Sir Robert Henley was dead, and that thereupon the Plaintiff be- 


came ſeiſed, and was ſeiſed of the Office till the Defendants did 
diſſeiſe him, Oc. 1 


The Defendants pleaded that they did not wrong or diſſeiſe the 
Plaintiff, 5 wok 


* 


Upon the Trial of this General Iſſue at the Bar of the King's Prodeedingy 
Bench before the three puiſne Judges (the Chief Juſtice then ſit- * in 
ting near the Defendant's Counſel upon a Chair uncovered) the 


Plaintiff gave in Evidence the Letters Patent of 2 June 25 Car. 2. 
Then it was propoſed by the Counſel for the Defendant, That 
they would prove their Allegation, that the Office was ancicntly 
granted by the Kings and Queens of Zxgland, as was declared ; 
but no Evidence was given beſides this Patent of Car. 2. 

Then the Counſel for the Defendant, waving the juſt Excep- 
tion which they might have taken to the Plaintiff's Grant as to 
him and his Heirs (which ought not to be of ſuch an Office, for 
that by that Means it might come to an Infant) inſiſted upon the 
mere Right of Granting the ſaid Office, vis. that it was not 
grantable by the Crown, but was an Office belonging to the 
Chief Juſtice of the Kings Bench, and grantable by him. 


Then 


— 
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Evidenee by 


Precedents 


for the De- 


fendant in 
Error. 


Then to prove this, it was ſhewn, That this Officer is to inroll 
Pleas between Party and Party only, and had nothing to do with 
any Pleas of the Crown or Criminal Matters; that all the Rolls 
and Records in this Office were in the Cuſtody of the Chief ju- 
ſtice; that all the Writs to certify or remove the Records in this 
Clerk's Office, are directed to the Chief Juſtice; and from the 
Nature of the Imployment, t was inſiſted, that in Truth he was 
but the Chief Juſtice's Clerk; and that conſequently the ſame 
muſt be granted by the Chief Juſtice. e 453 3 

And for further Proof, it was ſhewn by the Records of the 
Court, that for the Space of two hundred thirty-five Years paſt, 


this Office when void had been granted by the Chief Juſtice, and 


enjoy'd accordingly under ſuch Grants. In Trin. 36 H. 6. Rot. 36. 
inter placita Reg. Anno Dom. 1458. It is inrolled thus, Be it re- 
membred, that the Tenth of July this Term, in the Court of our 
Lord the King at Weſtminſter, came William Sond, chief Clerk 
of our Lord the King for inrolling Pleas, before the King him- 
ſelf, in his proper Perſon ; and inthe ſame Court, of his Free-will, 
did ſurrender his ſaid Office into the Hands of Sir John Forte- 
ſcue, Kt. Chief Fuſtice of that Court, (to whom of Right it doth 
belong to grant that Office to whomſoever he pleaſeth, whenſoever 
that Office ſhall be void, during the Time that the ſaid Sir John 
Forteſcue ſhall be Chief Fuſtice) and that Office doth reſign and 
relinquiſh to the Uſe of William Brome; and the ſaid Chief Juſtice 
doth accept the ſaid Surrender, and doth the ſame Day grant the 
ſaid Office to the ſaid William Brome, who 1s preſeny admitted 
into the ſaid Office for his Life, and ſworn accordingly. 


Mich. 1 E. 4. Rot. 51. Upon Broze's Surrender to Sir John 
Markham then Chief Juſtice, the Chief Juſtice grants it to 
Mr. Sonde, who is admitted for Life, and ſworn. N 

Mich. 8 E. 4. Rot. 26. 1467. Upon the Surrender of William 


Sonde to the ſaid Sir. John Markham then Chief Juſtice, he grants 


it to Reginald Sonde, who is admitted and ſworn. 

Reginald Sonde injoyed this Office till the Time of Henry the 
Seventh, and then Bray came in, and was Clerk till the 13 H. 7. 
and then came in Roper. 5 985 
Hill. 9 H. 8. Rot. 3. Anno 15 18. Upon the Surrender of this 
Place to Sir John Fineux Chief Juſtice, by John Roper, the Chief 
Juſtice grants the Office to Sir John Roper and William Roper, 
who are admitted for their Lives and ſworn. 

Hill. 1 & 2 E. 6. Anno 1547. Upon the Surrender of Milliam 
Roper (Sir John being then dead) to Sir Richard Lifter then 
Chief Juſtice, he grants the Office to William Roper and Rute 
Heytvood, and they are admitted and ſworn. 

Hill. 15 El. 1573. Upon the Surrender of William Roper (49. 
tvood being dead) to Sir Robert Catlin then Chief Juſtice, he 
granted this Office to John Roper and Thomas Roper for their 
Lives, and they are admitted and ſworn. : 


5 


Mich. 


a— "EE TE RIO > 


Hh rok aca PYY 


2 — Gn + — po feb 2 . from ft — ——_——__ 


_ kl 3 „ wÞ 


W 


113 


— — H— 


verſus Rowland Holt & al. 


Mich. 14 Fac. 1. Rot. 2. Anno 1616, Upon the Surrender' of 
John Roper (Thomas being dead) to Sir Henry Montague then 
Chief Juſtice, he grants the Ofhce to Robert Heath and Robert 
Shute for their Lives, who are admitted and ſworn thereupon. - 

Hill. 18 Jac. 1. 1620. Shute being dead, upon Sir Robert 
Heath's Surrender to Sir James Leigh then Chief Juſtice, he 
grants the Office to Sir Robert Heath and George Pq u / for their 
Lives, and they are ſworn and admitted in Court. EF! 

Mich. 5 Car. 1. Upon the Surrender of Sir Robert Heath and 
Sir George Paul to Sir Nicholas Hide then Chief Juſtice, he grants 
it to Robert Henley and Samuel Mightwick for their Lives, and 
they are admitted and ſwore. ; | fron tf 

Trin. 1654. Upon JVightwick's Surrender to H. Roll then Chief 
Juſtice ¶ Henley being then under Sequeſtration) the Chief Juſtice 
grants it to Sam. Wightwick and to Robert Henley Junior for their 
Lives, and they are admitted and ſworn,  _ 

Mich. 12 Car. 2. Upon the Surrender of Samuel Wightevicł 
and Robert Henley to Sir Robert Foſter then Chief Juſtice, he 
grants it to Henley and Vightwich for their Lives, and they are 
ſworn. Vightwick died ſoon after, and Sir Robert Heulty enjoy d 
it under that Grant 32 Years e | 


And it was obſerved on Behalf of the Defendant, 'That in all 
theſe Records produced and read in Court, after the Mention of 
the Surrender to the Chief Juſtice, there are theſe Words, To 
whom of Right it doth belong to grant that Office whenſoever it 
Hall be obi. | ON 


It was then further inſiſted on and proved, That there are, in the The Cterk 
Nature of Clerks, three conſiderable Officers of the Court of King's of the Crown 
Bench : The firſt and chiefeſt is the Clerk of the Crown, called KA 
ſometimes Coronator & Attornat Domini Regis, Cc. his Buſineſs bis Office 
is to draw all Indictments, Informations, c. in Pleas of the _— 
Crown. This Officer being the chief Clerk in Court, is always notary there, 
made by Patent under the Great Seal. The ſecond Officer is this, and bis Of. 
the Prothonotary or chicf Clerk for inrolling Pleas between 8 
Party and Party in Civil Matters: He and his Under-Clerks do 
inroll all Declarations, Pleadings, Oc. in Civil Cauſes, eſpecial- 
ly where the Proceedings are by Bill. This Clerk files in his Of- 
fice all Bills, Declarations, Oc. and all the Writs of this Court 
in Civil Matters, are made by him and his Under-Clerks, and 
teſted by the Chief Juſtice. And he hath the Cuſtody of all Re- 
turns of Elegits, Executions, Scire Facias's, and the filing of all 
Bills ; every of which are, in the Eye and Judgment of the Law, 
in the Hands of the Chief Juſtice, whoſe Clerk this Officer is. | 

The third is the Cuſtos Brevium, who keeps all the Rolls and ne Cg: 
Records of Judgments in this Court; which are alſo ſaid to be in Bresium. 
the Cuſtody of the Chief Juſtice: And this Office, when void, is 
in his Gift and Diſpoſal, 
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It was further ſhewn on the Behalf of the Defendants, That 
in the. Statute of Z. 6. againſt the Sale of Offices, there is a 
Salvo to the two Chief Juſtices and Judges of Aſſize, to diſpoſe 
of the Offices in their Diſpoſition, as they uſed formerly. And 
ever ſince that Statute, theſe two Offices of chief Clerk to inroll 
the Pleas, Cc. and the CHD Breviam; have without Controul 
been diſpoſed by the Chief Juſtice of the Court of King's Bench. 
And it is alſo obſerved, That in the Grant of this Office to 
; Mr. Bridgman the Plaintiff, it is recited that Henley and Mighi- 

wick were debito modo admitted to this Office, and yet they ne- 
ver had any Grant from the Crown, nor any other Grant, except 

that from the Chief Juſtice before mentioned. 3 
Then to prove the Defendant's Title to the Office, the Grant 
of the now Chief Juſtice to them for their Lives, was produced, 
and read, and proved, and that they were admitted and ſworn. 
Evidence To anſwer all this Evidence, there was produced the Copy of 
_ an Act of Parliament which was made in 15 E. z. to this Elec 
Er:or. It is conſented, that if any of the Offices aforeſaid (which are o- 
ther great Offices mentioned in the Act) or the Controller or chief 
| Clerk in the Common Bench or King's Bench, by Death or other 
Caſe be ouſted of their Office, the King, with the Conſent of the 
great Men, &c. ſhall put another fit Perſon in ſuch Office. From 
whence the Plaintiff's Counſel would have inferred, That the 
King had a Right to grant this Office ; and that this A& was de- 
claratory of ſuch his Right; and that all the Grants from the 
Chief Juſtices ever ſince that Act, were but Uſurpations on the 
Crown ; and that no Uſage of granting it by the Chief Juſtices 

could prevail againſt the King's Right. | 

Reply below To this it was replied, That the Act was repealed, as did ap- 
dant in Er- pear by the Record it felf, as well as by their own Copy produ- 
ror, ced. And for a further Anſwer, twas ſaid, That the Office in 
Queſtion was not the Office mentioned in that Act; for that Act 
mentions the chief Clerk of the King's Bench, which is the 
Clerk of the Crown; and ſo called in the 2 H. 4. the Statute a- 
gainſt Extortion. And he is in Reality the chief Clerk in that 
Court, and hath Precedency of this Officer both in Court and 
elſewhere. And that this Officer is not called chief Clerk in the 
King's Benth, altho he is the Chief for inrolling of Pleas Civil 
in that Court. And the conſtant Uſage explains the Meaning of 
that Act. And that the Officer called the chief Clerk was meant 
to be the Clerk of the Crown; for that that Oſſice hath been al- 
ways granted by Letters Patent, according to that Act: And the 
Office in Queſtion was never enjoyed one Day by Virtue of a 
Grant from the Crown. 
The Defendants did further inſiſt, 'That it was a Scandalous 
Imputation upon all thoſe Chicf Juſtices, who were Perſons of 
Probity and Virtue, and had clear Reputations, to ſurmiſe that 
they impoſed and uſurped upon the Crown, as they muſt all have 
done, if the Right of granting this Place be in the King : 1 
3 ir 
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Sir Robert Heath, that was the King's Attorney, took a Grant of 


mittance, the Right of the Chief Juſtice to grant it is affirmed 
upon Record. 4 


the Office in Queſtion from the Chief Juſtice; and upon his Ad- 


Then all this Evidence on both Sides being given, and the ſame 
being ſtrong on the Defendants Behalf; the Court propoſed to 


the Plaintiffs Counſel to be Nonſuit: Which they would not; 
but prayed the Court to direct the Jury, ſome of them ſaying 
that they would take another Courſe. And then the Court did 
briefly ſum up the ſame, and particularly the Evidence of the 
Act 15 E. 3. and what was urged from it by the Plaintiff, and 
the Anſwers made thereto, and left the Matter to the Jury upon 


the whole. The Jury withdrew, and after ſome Time gave a 
Verdict for the Defendants. 1 


Upon this Verdict, the Counſel for the Plaintiff prayed Leave Bill of Ex- 
to bring in a Bill of Exceptions; and produced in Court, and eeptions. 


tendred to the three Judges to be ſealed, a Parchment Writing 
in Form of ſuch a Bill; in which, after a Recital of the Decla- 
ration and Iſſue in the Cauſe, 'tis alledged, That the Plaintiff's 
Counſel produced in Evidence the Grant of the Office to the 
Plaintiff; and that they ſhewed to the Court and Jury, that the 
Office is of the Grant of the Crown: And that to make out 
the Right of King Charles the Second to grant this Office to the 
Plaintiff, they gave in Evidence the 15 E. 3. which in the Bill is 
{et out at large (and is in Subſtance as is before ſet forth.) And 


9 


tis further alledged in the Bill, That the Juſtices refuſed to allow, 


admit and receive the Allegations and Matters given in Evidence 


as ſufficient to prove the Plaintiff's Title to this Office, by Reaſon 
whereof the Jury found, That the Defendant did not diſſeiſe the 
Plaintiff ; and prays that the Juſtices would put their Seals to it, 
according to the Statute of Veſtmiuſter 2. cap. 31. 


The Juſtices upon reading this Bill did refuſe to Scal it, Refuſed by 


the Court, 


1. Becauſe tis aſſerted therein, That the Plaintiff's Counſel did 8 


ſhew that this Office was of the Gift and Grant of the King, when- 
ſoever it ſhould be void; whereas there was no ſuch Evidence to 
ſhew any ſuch Right in the King offered, or pretended to, beſides 
the Patent in Queſtion and the Act of E. z. 

2. That the Judges refuſed to allow, admit and receive the 
Allegations and Matters given in Evidence for the Plaintiff as 
ſufficient to maintain his Title; whereas they were given in Evi- 
denceand conſidered; andif it be meant as a ſufficient Evidence to 
controul and over-rule all other ; that doth not belong to the Court 
in Trials to determine, unleſs referred to them upon Demurrer to 
Evidence, butis the proper Buſineſs of the Jury : And if the Par- 
ty be aggrieved, the Remedy is an Attaint. Nor can it be pretended 
that the Defendant's Evidence was admitted to over-rule the Re- 
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cord produced: Becauſe no Objection was made to the Defendants 
Evidence at the Trial; and the ſame was all given before the 
Record of 15 E. 3. was produced; and conſequently the Jury muſt 
conſider the Force of it; for Evidence on both Sides being given 
by the Law of Ezgland, the Deciſion of the Right belongs to 
the Jury; and the Act of E. 3. being repealed, tis no Matter of 
Law, but the moſt which could be made of it was, that it was 
; Evidence, which muſt be left to the Jury, together with the Defen- 
dant's Evidence. But no Bill of Exception will lie in ſuch a Caſe by 
the Statute, when the Evidence given is admitted as Evidence, 
and left to a Jury; and where no Oppoſition was made to the De- 
fendant's Evidence, as here in this Caſe : And therefore in this 
Caſe a Bill of Exception could not be warrantable, becauſe the 
' Plaintiff's Evidence was not refuſed or over-ruled ; nor was the De- 
fendant's Evidence fit to be rejected, or ſo much as oppoſed by the 
Plaintiff. And as to the Allegations made by the Counſel, and 
not proved, thoſe never could be an Exception. And for theſe 
and other Reaſons the Judges refuſed to Seal their Bill. 


- RE 8 Upon this a Writ of Error is brought, and a Petition was exhi- 


and e Pett. bited to the Lords Spiritual and Temporal in Parliament Aſſem- 


on alledging bled, in the Name of the Lady Jſabella Ducheſs of Grafton, and 


bes 27 William Bridgman her Truſtec, ſhewing that King Charles the Se- 


cond granted the Office in Queſtion to V. B. for the Lives of 
Henry Earl of Arlington, Henry Duke of Grafton, and of the Pe- 
titioner the Lady Jabella, in Truſt for the Duke, his Executors and 
Adminiſtrators, to commence after the Death of Sir Robert Henly; 
that upon the Death of Sir Robert Henly, the Petitioner by Virtue 
of the ſaid Grant was well intitled to the faid Office ; but was 
interrupted in receiving the Profits by Rowland Holt, Eſq; Brother 
to the Lord Chief Juſtice Holt, and by Edward Coleman, Gent. 
who pretended to be admitted thereto by ſome Grant from the 
Chief Juſtice ; that thereupon an Aſſize was brought for the ſaid 
Office, which came to Trial; and the Petitioners Counſel inſiſted 
upon an Act of Parliament, proving the King to have the Right 
of granting the ſaid Office, which the Judges would not admit 
to be ſufficient to prove the King's Right to grant the ſame. 'That 
the Petitioner's Counſel did thereupon pray the Benefit of a Bill 
therein to be allowed, and ſealed by the Judges according to Law. 
And the Petitioners Counſel, relying upon the ſaid Act of Par- 
liament as ſufficient Proof of the King's Right, duly tendred a 
Bill of Exceptions before Judgment in the Aſſize, which the Judg- 
es upon the 'Trial ſaid they would Seal, yet when tendred to 
them in Court before Judgment, would not Seal the ſame. There- 
upon Judgment was entred againſt the Petitioner's Title in the 
Aſſize by Default of the Judges not allowing and ſealing the ſaid 
Bill, according to the Duty of their Office by Law; whereby they 
are hindred from making the Matter of the ſaid Bill Part of the 
Record of the ſaid Judgment now brought and depending before 


your Lordſhips, upon a Writ of Error in Parliament, for reverſes 
5 the 


verſus Rowland Holt & al. 
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the ſaid Judgment in the Aſſiſe; and ſo are precluded from ha- 
ving the full Benefit of the Law by the ſaid Writ of Error, to 
examine, reverſe and annul the ſaid Judgment: Wherefore the 
petitioners prayed that their Lordſhips would be pleaſed to order 
the ſaid Judges, or ſome of them, to Seal the faid Bill of Ex- 
ceptions, to the End the ſaid Caſe might (as by Law it ought) 
come intirely before their Lordſhips for Judgment, &c. 


Upon reading this Petition, twas ordered that the Lord Chief 
Juſtice, and the reſt of the Judges of the Court of King's Bench, 
ſhould have Copies of the Petition; and put in their Anſwer 
thereunto in Writing on. .. next. 


At the Day appointed; there was delivered an Anſwer in theſe 
or the like Words : | 


The Anſwer of William Dolben, William Gregory and Giles 
Eyre, Knights, three of their Majeſties Fuſtices aſſigned to 
hold Pleas in their Court of King' Bench at Weſtminſter, t 


the Petition of the moſt Noble Iſabella Dacheſs of Grafton, 


and William Bridgman, exhibited by them to your Lordſhips. 


"T* HESE Reſpondents, by Proteſtation, not owning or allow- The kale. 
1 ing any of the Matters of the Petition to be True, as they Oi e 
are therein alledged, and ſaving to themſelves the Benefit of all of the King's 


the ſeveral Statutes herein after mentioned, and all the Right Bench. 


they have, as Members of the Body of the Commons of England, 
to defend themſelves upon any Trial that may be brought againſt 


them, for any Thing done contrary to their Duty, as Judges, ac- 


cording to the due Courſe of the Common Law, (which Right 
they hold themſelves obliged to inſiſt upon, in Anſwer to the ſaid 
Petition) think themſelves bound to ſhew, and offer to your Lord- 
ſhips Conſideration, Ns 1 Lo 

That the Petition is a Complaint againſt them for refuſing to 
Seal a pretended Bill of Exceptions, contrary to a Statute in that 
Behalf, as the Petition pretends, without ſetting forth the 'Tenor 
of the ſaid Statute, or what that pretended Bill was; whereas 
that Statute is the Statute of Veſtminſter 2. cap. 31. and doth en- 
act, That if any impleaded before any Juſtices, doth offer an Ex- 
ception, and prays the Juſtices to allow the ſame, and they refuſe 
ſo to do, the Party offering the Exception, is thereby to write it, 
and prays the Juſtices to Seal it, which they, or one of them, are 
thereby enjoined to do: So that if the pretended Bill was duly 
tendred to theſe Reſpondents, and was ſuch as they were bound 
to Seal, theſe Reſpondents are anſwerable only for it by the 
Courſe of the Common Law, in an Action to be brought on that 
Statute, which ought to be tried by a Jury of Twelve honeſt and 


lawful Men of England, by the Courſe of the Common Law, 
and not in any other Manner, 1 1. 
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And the Reſpondents further ſhew, and humbly offer to your 
Lordſhips Conſideration, That the Petition is a Complaint in the 
Nature of an Original Suit, charging thoſe Reſpondents with a 


Crime of a very high Nature; in acting contrary to the Duty 
of their Office, and ſo altogether improper for your Lordſhips Exa- 


mination or Conſideration, not being any more triable by your 
Lordſhips than every Information or Action for Breach of any 
Statute Law is ; all which Matters are by the Common Law, and 


Juſtice of the Land, of Common Right to be tried by a Jury. 


And the Petition is wholly of a new Nature, and without any 
Example or Precedent, being to compel Judges, who are by the 
Law of the Land to a& according to their own Judgments, with- 
out any Conſtraint or Compulſion whatſoever; and trenches up- 
on all Mens Rights and Liberties, tending manifeſtly to deſtroy 
all Trials by Jury. | , 

And it is further manifeſt, That this Complaint is utterly im- 
proper for your Lordſhips Examination, for that your Lordſhips 
cannot apply the proper and only Remedy which the Law hath 
given the Party in this Caſe, which is by awarding Damages to 
the Party injured (if any Injury be done) for theſe are only to be 
aſſeſſed by a Jury. And they, theſe Reſpondents, are ſo far from 
apprehending they have done any Wrong to the Petitioners in 
this Matter, that they humbly offer, with your Lordſhips Leave, 
to wave any Privilege they have as Aſſiſtants to this Honour- 
able Houſe, and appear Gratzs to any Suit that ſhall be brought 
againſt them in W:Rminſter-hall, touching the Matter complain- 
ed of in the Petition. i £ 

And they further, with all Humility offer to your Lordſhips 
Conſideration, That as they are Judges, they are under the ſo- 
lenin Obligation of an Oath to do Juſtice (without reſpe& of Per- 
fons) and are to be ſuppoſed to have acted in this Matter with 
and under a due Regard to that ſacred Obligation : And there- 


fore to impoſe any Thing contrary upon them, may endanger the 


x 


be tender of. | | 

And they further humbly ſhew to your Lordfhips, That by a 
Statute made in the 25th of E. 3. cap. 4. it is enacted, That 
from thenceforth none ſhall be taken by Petition or Suggeſtion 
to the King, or his Council, unleſs by Indictment or Preſentment 
of good and lawful People of the Neighbourhood, or by Proceſs 
by Writ Original at Common Law ; and that none ſhall be put 
out of his Franchiſe or Frechold, but by the Courſe of the Com- 
mon Law. And by another Statute in the 28th of E. 3. cap. 3- 
it is exprefly provided that no Man ſhall be put out of his Lands 


Breaking of it, which they humbly believe your Lordſhips will 


and Tenements, nor impriſoned or diſinherited but by due Proceſs 


of Law. And by another Statute made in the 42 E. 3. cap. 3. 
it is enacted, 'That no Man ſhall be put to anſwer without Pre- 
ſentment before Juſtices, or Matter of Record on due Proceſs and 
Original Writ, according to the old Law of the Land. 
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And the Reſpondents further ſay, That inaſmuch as the Peti- 
tion is a Complaint, in the Nature of an Original Cauſe for a 
ſuppoſed Breach of an Act of Parliament; which Breach (if any 
be) is only Examinable and Triable by the Courſe of the Com- 
mon Law, and cannot be fo in any other Manner; and is in the 
Example of it Dangerous to the Rights and Liberties of all Men, 
and tends to the Subverſion of all 'Trials by Juries, theſe Reſpon- 
dents conceive themſelves bound in Duty (with regard to their 
Offices, and in Conſcience to the Oaths they have taken) to crave ; 
the Benefit of defending themſelves touching the Matter com- 9 
plained of in the Petition, by the due and known Courſe of the 
Common Law; and to rely upon the aforeſaid Statutes, and the 
Common Right they have of Free- born People of England, in 
Bar of the Petitioners any further Proceeding upon the ſaid Pe- 
tition, and humbly pray to be diſmiſſed from the ſame: 


the Bar of the Houſe on the ſaid Petition. 
And'afterwards upon the Day N for the Hearing of Atguiient 
Counſel, it was infiſted on, in the Behalf of the Petitioners, That for the Pe- 
here was a Right, and a Right proved, and no ways to come at; che plain. 
it but this; that if a Bill of Exceptions be tendred and refuſed, tit in Er- 
this Houſe can command them to do it; that this Proceeding of ro: 
the Judges is to ſtifle the Matter of Law; the Writ upon the Sta- 
tute muſt be returnable here, and cannot be otherwiſe ; that this 
follows the Judgment into Parliament; that this Houſe is to 
Judge of every 'Thing belonging to that Judgment ; that if this 
cannot be done, there will be a Failure of Tuſtice; that there 
have been Writs of Error upon Judgments, with the Bill of 
Exceptions annexed ; that Damages to be recovered in an Action, 
858. no Reparation for the Office; that the Action muſt be brought 
efore the Judges, and ſo it muſt be a Dance in a Circle; that as 
to the Judges Oaths, the Juſtices of Peace are upon their Oaths, 
and yet they may be committed; that this is not fit for a Jury to 
try, Whether the Judges have done well or ill in refuſing to Seal 
this Bill of Exceptions: This Refuſal is the Way to keep the Law 
within the Bounds or Walls of Veſtminſter-hall, and effectually 
to prevent its ever coming hither ; that this was not a Complaint | 
of the Judges ; that as yet they would not accuſe them of a Crime, 
they only ſaid, fac hoc & vive; that the Court of King's Bench 
below doth the ſame Thing to the Judges in Jre/and; they com- 
mand others, and ought to be commanded; that they themſelves 
lend Mandatory Writs, as the Caſes are in Zelvert' and Cro. Car. 
That the Lords had directed the Judges in many Things; and ſo 
they did in Zeffery Stanton's Caſe ; that by Command under the 
Privy Seal Things have been done, which otherwiſe would not; 
and my Lord Shaftsbury was remanded to the Tower upon the 
Authority of that Caſe, 15 E. z. the Statute ſays that the Peers 
thall Examine ; for by great Men are meant the Peers. 


'Then 
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Then were urged certain Caſes, where the Lords had com- 
manded the Chancery to proceed ſpeedily, and to give Judgment, 
7c. Earl of Radnor s Caſe ; Englefield and Engleficld, and other 
like Caſes were quoted; and from thence they argued the Power 
of the Lords to command the Judges to do the Thing deſired. 
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Argument *T'was argued on the other Side againſt the Petition to this Ef- 
agarrit he. fect, That this was a Cauſe of great Conſequence, in reſpect of 
Where a Bill the Perſons concerned, as alſo of the ſubje& Matter : It being the 
* Complaint of a Noble Peereſs againſt three of the Judges, be- 
de allowed. fore whom ſhe was lately a Suitor ; and concerning the Juriſ⸗- 
diction of this Houſe; that this Petition was the moſt Artificial 
4 which could be contrived to hinder the Juſtice of the Law, and 
1 to procure a Determination in Prejudice of two hundred thirty 
% five Years Enjoyment ; that it is deſigned to get a Cauſe to be 
heard and adjudged on a Writ of Error by the Evidence on one 
. Side only, or rather by that which was no Evidence at all, if the 
iN Copy produced at the Trial was true: For now upon the Return 
* | of what they deſire, nothing of the Defendant's Evidence would 
hb | or could appear. When a Bill of Exceptions is formed upon the 
1 Statute, it ought to be upon ſome Point of Law, cither in ad- 
mitting or denying of Evidence, or a Challenge, or ſome Matter 
of Law ariſing upon Fact not denied, in which either Party is o- 
ver- ruled by the Court. If ſuch Bill be tendred, and the Excep- 
tions in it are truly ſtated, then the Judges ought to ſet their Seal 
in Teſtimony that ſuch Exceptions were taken at the Trial: 
But if the Bill contain Matters falſe or untruly ſtated, or Matters 
wherein they were not over- ruled, then they were not obliged to 
affix the Seal; for that would be to command them to atteſt a 
Falſity. A Bill is not to draw the whole Matter into Examinati- 
on again: Tis only for a ſingle Point; and the Truth of it can 
never be doubted after the Bill is ſealed; for the adverſe Party is 
concluded from averring the Contrary, or ſupplying an Omiſſion 
in it. 1 
This Bill was without Foundation; the Plaintiff was not over- 
ruled in any one Point of Law. Tis true, the Counſel deſired the 
Opinion of the Court after all the Defendants Evidence had 
been heard, concerning their Record; and the Judges did de- 
clare, that they thought it did not extend to the Office in Queſti- 
"7 on, but to the Clerk of the Crown, who is the chicf Clerk int 
„ Court, and hath Precedency. And the Grant of that Office by 
it the King, both before and ſince that ſuppoſed AR, proves that to 
be meant, and not the Office in Queſtion, which hath always been 
granted by the Chief Juſtice; and this was afterwards left to the 
Jury. Here was no Cauſe for a Bill of Exceptions, the Judges, 
at the Counſels Deſire, gave their Opinion upon the Thing, but 
did not over- rule them; for that the Act being repealed could 
mate no Point of Law, but only be Evidence for the Jury to 
conſider. 


2 Beſides, 
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Beſides, this Act, tho repealed, is inſerted in the Bill as an 
Act in Force; and if an Act be ſet out, and no Repeal appears, 
it muſt be underſtood to be in Force; and if the Bill had been 
ſealed, it muſt have been taken as in Force, and the Defendants 
could not here upon the Writ of Error have ſhewn the Repeal, 
which was in the 17 E. 3. and appeared ſo upon the Evidence; 
from whence 'twas inferred, 'That this Bill was too Artificial, If 
any Point of Law had ariſen upon the whole Evidence (and a 
particular Point there was none) the whole ought to have been 
inſerted in the Bill, or at leaſt all that which concerned that Mat- 
ter. | 
If this ſhould be allowed, 'twould be in the Power of any 
Counſel to deſtroy any Verdict; as in Caſe of a Title by De- 
ſcent from Father to Son, and a Will of the Father had been 
produced and proved at the 'Trial, and a Bill had been ſealed, on- 
ly ſhewing the Seiſin and Deſcent, the Son muſt prevail, tho he 
had no 'Title. This is enough to ſhew that the Judges are not 
obliged ; nay, are obliged not to ſeal this Bill. | 


Then it was argued, That the preſent Complaint is beneath 
the Honour, and beſides the Juriſdiction of the Houſe of Peers; 
that this was a Complaint of a Default in the Judges, which 
cannot be tried in this Place ; that Magna Charta was made for 
them as well as for others ; that if they offend againſt any Rule 
of the Common Law, or particular Statute, whether in their Per- 
ſonal Behaviour, or as Judges, they are triable only by their Peers ; 
that Peers are only ſuch qui pari conditione & lege vivunt; that 
the Crown and Conſtitution of England had ſo far exalted their 
Lordſhips in their State and Condition, that 'tis beneath them 
to judge or try Commoners; that all Powers and Privileges in 
this Kingdom, even the higheſt, are circumſcrib'd by the Law, 
and have their Limits: That this is a Complaint of a great Crime 
in the Judges, a Breach of their Oaths, and with the Inſinuation 
of Partiality to one of themſelves ; which, if true, incurs Loſs of 
their Offices, and Forfeiture of their Eſtates by Fine, and of their 
Liberty by Impriſonment ; and all this to the King ; beſides 
Damages to the Party grieved ; and therefore it concerns them 
to have the Benefit of the Law. 
That this comes not regularly into the Houſe; tis not any 
Matter of Advice to the King, nor of Privilege, nor of Con- 
tempt to this Court, becauſe the Matter complained of was be- 
fore any Judgment below, or any Juriſdiction could be attached 
here, by Pretence of the Writ of Error. Tis brought hither by 
way of Complaint for a ſuppoſed Miſcarriage in Neſiminſter-hall, 
in a private Cauſe between Brideman and Holt, two Commo- 
ners : It preſumes the Lords to be proper Judges in the firſt In- 
ſtance, for the hearing and puniſhing of all ces committed 
by the Judges, and that in 2 Summary way upon a Petition, and 
without that due Proceſs of Law, which is eſtabliſhed under our 
Government. 7 „„ , 
| I i Either 
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Either this Refuſal is puniſhable, or not ; If not, the Petition 
ought to be rejected: If it be, tis either by the Common Law, 
or by Act of Parliament; but neither do warrant this Practiſe of 
Petitioning. And the old Law is that, which paſt Ages have ap- 
proved, and that by which Juſtice is to be adminiſtred ; and what- 
ſoever is done by way of Judgment in a different Manner than 
the Law allows, is againſt that Law, 

The Proceeding in this Manner is againſt the Conſent of the 
Reſpondents, for they have pleaded to the Juriſdiction of this 
Houſe as to this Matter, (5c. and therefore it differs from all Caſes, 
where the Parties concerned have anſwered the Complaint, and 
thereby ſubmitted the ſame to an Examination : And this will 
prevent the Force of many Precedents which may becited on this 
Occaſion. Some Perſons perhaps have from a Confidence of Suc- 
ceſs, or from a laviſh Fear, or private Policy, forborn to Que- 

ſtion the Power of their Superiors ; but the * muſt betray 
their Reputation and their Knowledge of the Laws, if they ſhould 
own a Furiſdiction, which former Times and their Predeceſſors 
were unacquainted with. 
8 * "Tis neceſſary to anſwer the Pretence of a Failure of Juſtice, 
Juſtice an- in Caſe this Method be rejected; and therefore it muſt be ob- 
ered, ſerved, That our Law knows nothing of extraordinary Means to 
redreſs a Miſchief: But that upon a Defect of ordinary ones, 
Recourſe is to be had to the Legiſlature, and to that only; either 
to explain and correct in Reference to Things paſt, or to provide 
Remedies for the Future. But here is a common eaſy Means 
of Relief, if there had been Occaſion. 

By the Statute of Veſtminſter 2. cap. 31. In caſe the Judge re- 
fuſes, then a Writ to Command him, which is to iſſue out of 
Chancery, quod apponat ſigillum ſuum ; and then a Writ to own 
or deny his Seal, | 

By 2 Iuſt. 426. the Party grieved by the Denial may have a 
Writ upon the Statute, Commanding the ſame to be done juxta 
formam Statuti, Reg. 182, Fitz, Natura Brevium 21. and 11 H. 
4. 52, 65. there's the Form of the Writ ſet out at large. It re- 
Sin a ac pare of an Exce 615 _ any py wo and it 

ollows vobis præcipimus, quod ft ita eſt, tumc ſigilla veſtra appona- 

tis. Si ita, tis dition if the Bill be —4 and ay L. 

then this Writ; and if it be returned, quod non ita eſt, then an 

Action for a falſe Return, and thereupon the Surmiſe will be tri- 

ed: And if found to be ſo, Damages: And upon ſuch a Recovery, 

a e Writ Commanding the ſame: That the Law is thus, 

ſeems plain; tho no Precedent can be ſhewn of ſuch a Writ, 

tis only for this Reaſon, becauſe no Judge did ever refuſe to 

Seal a Bill of Exceptions; and none was ever refuſed, becauſe 

none was ever tendred like to this, ſo Artificial and Groundleſs. 

But that ſuch Actions lie upon this Statute, were Cited Regiſt 

174. Nat. Br. 10. and they are called Attachments, and Dama- 
ges ſhall be to the Party, and a Fine to the King. So it is in all 
Caſes of Statute Laws, which do either Prohibit or Command the 
1 Ons 
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doing of a Thing for the Advantage of any Perſon, ſuch Perſon, 
if injured by a Diſobedience to that Law is intitled to an Action, 
tho' the Statute doth not in expreſs Words give one. 2 Inf. 55. 
74, 118, 131. and the ſame holds in judicial Proceedings, the Caſe 
of the Marſhalſea, 10 Rep. 75. 4 E. 4. 37. and the ſame Reaſon 
warrants the Action for a Scaudaſ Magnat. But perhaps 'twill 
be ſaid, that tho' an Action lies for a Diſobedience to this Writ, 
yet the Writ not being returnable, no Action lies for a falſe Re- 
turn ; and conſequently no peremptory Writ; and by Conſe- 

uence there's no adequate Remedy in Caſe of an unjuſt Refu- 
fl : But to this it may be anſwered, That the Writ being Con- 
ditional, 'tis a good Anſwer to it, that the Fa& was not as is 
ſurmiſed ; and that Return will juſtify the Refuſal. And certain- 
ly ſuch Return may be made ; and if not, when the firſt Writ is 
proved to be true in all its Suggeſtions, by Judgment in an Acti- 
on for not obeying it, the ſame Reaſon will warrant a Perempto- 
ry Writ : But whether this be thus, or not, it only argues an Im- 
perfection in the Law, proper for the Notice of the Legiſlature, 


and will not juſtify the Method of Proceeding now attempted 


here in this Place. 


It hath been Objected, That ſuch Proceedings are not like to 
be ſucceſsful, becauſe Judges ſtill are to try thoſe Matters : But 
theſe are Reflections not Arguments. And our Conſtitution is 
founded on a Notion, that Parity of Condition is the beſt Qua- 
lification of a Trier. And here muſt be a Jury to try the Fact, 


and they are ſubje& to an Attaint, if their Verdict contradict the 


Evidence. And no Direction of a Judge can excuſe them : For 


if it be a Point of Law, they are not obliged to find a ſpecial 


Verdict, but may find a general one upon their own Peril of an 
Attaint. Then, 
Either this is deſigned as a Criminal Proceeding againſt the 
Judges, in order to Puniſhment ; or as a Civil Proceeding, to 
gain Damages to the Party: Or elſe neither one nor the other, 
but to have an Order Commanding the Thing to be done. Which 
if refuſed, then to have them compelled by Impriſonment, quo- 
ſque, &c. Neither of the firſt are pretended; and the laſt is not a 


Warrantable Method, when the Law hath preſcribed a Writ in 
Chancery, and that's not proſecuted, 


Here cannot be tried the particular Requiſites to ground ſuch 


an Order as they deſire ; as whether the Evidence or Exception 
as ſtated, was offered at the Trial? Or if offered, whether twas 
over-ruled ? Nor whether the Matter offered were believed 2 For 
if not believed, it makes no Evidence, and ſo can raiſe no Point 
in Law. There can be no gury impanelled to try this, nor can 
an Iſſue be directed hence for the Trial of it. | 

By this Means, the Judges loſe the Benefit of that legal Trial, 
by a Jury of their Peers, which is their Fence and Protection a- 
gainſt Power, Art or Surprize; the beſt for Indifference and Diſ- 
covery of Truth. The Inſtitution of the Law is cautious and 
wile in its Proviſion for both, Challenges are admitted below ; 
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'tis Derogatory to the Honour of this Court, to ſuppoſe it neceſ- 
ſary here; but to have it in Veſtminſter- hall, is however reckoned 
a Common Privilege and Birth- right. There the Law is deter- 
mined by one, and the Fact is aſcertained by another: Here 
both are in the ſame Hands. Not that any Jealouſy can be ſup- 
poſed of Miſchief by it in this Houſe: But the Practice of it now 
may give Precedent to future Reigns and Ages, in which there 
may be Danger of a Partiality. 5 7.397 

Below, there are by the Law appointed and provided particular 
Terms and Days for doing Juſtice; and they are certain; the 
Diſtances between them are known, according to the Nature of 
the Suit; which capacitates the Parties concerned, their Agents 
and Witneſſes, to be ready, and there can be no Surpriſe. . 

It muſt not be preſumed, 'That this Houſe may err ; but if any 
Error be poſſible, tis impoſſible for the Judges to be relieved, for 
theſe Reaſons; in Reſpe& of the Court, for no Addreſs can be 
made in ſuch Caſe, but to the ſame Perſons who did the Wrong; 
which is always with ſome Prejudice or Diſadvantage ; becauſe 
the Party erring is to Judge, if he himſelf hath erred. Then the 
Proceedings here being in Eugliſbh and Summary, it cannot well 
be made appear, what was the Proof in the firſt Inſtance, no Re- 
cord being kept thereof. Then ſuppoſe Evidence be allowed, 
which is none, the Perſon againſt whom the ſame is given, is Re- 
medileſs; theſe Evils may happen in the repeating of this Pra- 
Riſe in the next Reign, tho' they cannot in the preſent. 

Then this Method is not only againſt the general 'Tenor and 
Frame of the Common Law, but againſt divers Acts of Parlia- 
ment and Declarations of this Houſe. 


Magna Charta, 9 H. 3. cap. 29. is expreſs, per judicium pa- 
rium vel per legem terre, now the latter only refers to ſuch Caſes 
which are not Triable per jud par. Beſides, to make it the lex 
terre, there muſt be Ancient and continual Uſage; 22 E. z. 
Numb. 30. ſhews that no new Practice can make a Law. 

By 25 E. 3. cap. 4. tis enacted, That no Man ſhall be taken 
by Petition or Suggeſtion to the King, or to his Counſel, with- 
out Preſentment, or by Proceſs, or Writ Original at Common 


Law, and that none ſhall be put out of his Franchiſe or Free- 


hold, but by due Courſe of Law before uſed. Here the one ex- 
plains the other ; by Writ or due Courſe of Law are taken for 
the ſame Thing, and both uſed in Contradiſtinction to Petition; 
the 28 E. 3. cap. 3. is the ſame. 122 
Then the 42 E. 3. cap. 3. tis by due Proceſs and Original Writ 
according to the Old Law of the Land; the 1 R. 2. Numb. 87. 
Cott. 162. no Suit to be determined before the Lords or before 
the Counſel, but before the Juſtices only. 


But the 4 H. 4. cap. 23. is fuller, it recites, That in Pleas 
as well Real as Perſonal in the King's Courts, the Parties be made 
to come upon grievous Pain, ſometimes before the King himſelf, 

ſometim es before the King's Council, ſometimes to the Parlia- 
5 ; 


ment, 
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ment, to anſwer thereof anew, to the Grievance of the Parties; 
and in Subverſion of the Common Law of the Land, 'tis enacted, 
that after Judgment, the Parties ſhall be in Peace until the Judg- 
ment be undone by At taint or Error; this is agreed and amplifi- 


ed 3 Bulſt. 47, 115. 


Here is Mention even of the Parliament's ſummoning Perſons 


to anſwer, in Subverſion of the Laws. 

There are other Statutes not Printed, as 4 E. 3. Numb. 6. 
Cotton c Abridg. 7. and the ſame in 2 Inſt. 50. 

The Lords gave Judgment of Death without Indictment, upon 
ſome who were not their Peers, and agreed in full Parliament; 
that they ſhould be diſcharged of ſo doing for the Future, and 
that it ſhould not be drawn in Precedent, that the like ſhould not 
be done on any but their Peers ; 'tis a Declaration of the Lords; 
nay, tis an Act of Parliament, and penned in the fame Manner, 
as 29 E. 1. Statute del Eſfoppel, at a Parliament agreed, 33 E. 1. 
by common Accord, and 9 E. 2. the King in Parliament by Ad- 
vice of his Council, and theſe are held to be Statutes. 


This was not only an Acquittal from the Trouble, but a clear 


Denial of the Power, as appears by the Words before, that they 


had aſſumed to themſelves, and the Words ſubſequent, that the 


like ſhould not be done again. The Complaint was, becauſe it 
was Intermedling with Commoners after that Manner. Suppoſe 
this Houſe ſhould make an Order upon this Matter, which is a 
Law Buſineſs, and not of Equity, no Execution can be made of 
it but Commitment. 8 
There is the 15 E. 3. now inſiſted on, Printed in the Old Sta- 
tute Book, but omitted in this; tis in Cotton 28. 33. and tis 
thus: The Commons complained of Breaches of Magna Charta, 
Cc. and pray Remedy; with this Concluſion, that every Man 
may ſtand to the Law according to his Condition; and the Lords 
pray, that Magna Charta may be obſerved; and further, that if 
any, of what Condition ſoever, ſhould break it, he ſhould be ad- 
ay by the Peers of the Realm in Parliament, the next Parlia- 
ment, and ſo from Parliament to Parliament, and it was enacted 
accordingly. 'This was ſpecious, the ſame being only for the 
Breakers of Magna Charta, but in 17 E. 3. that whole Parlia- 
ment, 1. e. all the Acts of it are repealed ; which Repeal ſeems 
deſigned for the Petitioners, for it Repeals the ſuppoſed Laws 
which make both their Title and this Juriſdiction which they 
would ſupport. Tis obſervable what is {aid in the Repeal, that 
the Act was contrary to the King's Oath, in Prejudice of his Crown 
and Royalty, and againſt the Ancient Law : And ſuch is this, 
for here is no Uſe of the King's Writ, no Addreſs to, or Command 
by the King for this Procceding, nor any Mention of his Name in 
the Petition. | | 
By 1 H. 4. cap. 14. Appeals in Parliament for Offences are 
declared againſt, as contrary to- Reaſon and the Conſtitution ; 
this is ſuch. This is not incident to the Power of Hearing and 
Determining upon the Writ of * Becauſe, as was ſaid before, 
| K 1 
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it belongs ty Ani to the Chancery, to Iſſue a Writ Command- 
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ing it to he done, Hi ita eſt, as is Suggeſted, 1 cen 

By 12 Rep. 63, the King himſelf cannot take any Cauſe out 
of the Court where it depends, and give Judgment on it him- 
And this Houſe can make no Order upon this Petition that will 


be a Record, as in Hob. 110. The Petition is in the Name of a 
Perſon not Party to the Record. Which ſeoms very new: For 


*tis by a Stranger, in the Eye of the Law, to the Cauſe, and 
eonſequently ought not to be joined in any legal Proceeding, if 
this be ſuch. 1 
This is not ineident to the Juriſdiction of the Error; no more 
than Amendment of an Error in the Court from whence the Re- 
cord comes, or the filing of Bail, a Declaration, or a Warrant 
of Attorney, or the Suing out another Proceſs in Defect of one 
loſt, or the like. Theſe Things are never Examinable in the 
ſuperior Court: Far in theſe Collateral Things the other are 
intruſted. | 
Heres no Hardſhip upon the Petitioner : For he might have 
been Nonſuit, or have given this repeal'd Act in Evidence at firſt; 
ang then have demurr'd on the Defendant's Evidence : Or might 
have ſued a Writ on the Statute of Weſtminſter 2. 
But ſuppoſe this Houſe ſhould Examine this Matter, and find 
the Petition to be Groundleſs, will ſuch Determination prevent 
the Judges from being troubled by ſuing of the Writ afterwards. 
Suppoſe it Econtra, that this Houſe ſhall puniſh the Judges and 
commit them, and award Damages, or make other Order in Fa- 


your of the Petitioners, would ſueh Order bar or ſtop the legal 


Proceſs afterwards ? Can any Order made here be uſed below, as 
N I or Acquittal, as an Auterfoits Comvitt, or Auterfoits 
cquit | 
If there be any Thing in it, tis a Breach of a Statute Law; 
for which they are puniſhable at the King's Suit ; will the Pro- 
cceding here ſave them from the Trouble of anfwering to an In- 


dictment or Information for the ſame Thing? 


Then fince a Writ lies to Command them to Seal this Bill; and 
ſince an Act of Parliament dizecs it, if it were a true one, per- 
haps it may be Queſtionable, if they do not break their Oaths, 
in caſe they Sign it in Obedience to ny other Direction. If they 
did it in Obedience to the Royal Word, Signet or Privy Seal of 
the King their Maſter, 'twould be a Breach of their Oath. 'Then 


as to Preeedents of the Exerciſe of ſack a Juriſdiction, none come 


near this: And Abundance. of particular Cafes: were, put and an- 


fwered ; but the conſiderable. one was Feffery Kantons Caſt, 


14 E. 3. 31. Cot. 30. 

The Caſe is odd, tis in Fitz. Abridg. tit. Voucher, 119. there 

is a Writ Directory to the Judges to proceed to Judgment, or to 

bring the Record before the Parliament, that they might receive 

an Averment, Gc. Fo this Caſe it was Anſwered; That the ſame 

was long before moſt of the Statutes aforementioned, and in full 
5 Parliament: 


"verſus Rowland Halt E ab. 


contrary to the Advice of Parliament, to the other Judges. 


As to the ather Caſes of Property Examined here, either the 
Partics ſubmitted to anſwer ; or they were at the Suit or Com- 
plaint of the Commons; or by Conſent of the King and Com- 
mons : But none of them carry any Reſemblance to this, where 
the Judges inſiſt upon it, that there is another and a proper Re- 


medy. All the Caſes in Ryley's Placita Parliamentaria are 
either Ordinances of Parliament, or Dirc&ions to follow before 


the Juſtices. But there's no Precedent to warrant this Petition, 
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Dominus Rex verſus Walcott. 


tainder for Treaſon, before Commiſſioners, Oc. at the 
Old Baily, againſt Valcatt; the Record was thus: Gulielimus 
Tertins, Dei Gratia Angliz, Scotiz, Franciz, & Hiberniæ Rex, 
fidei Defenſor, Ce. Dilett &. fideli noftro Joh'i Holt Militi, Capi- 


tali juſticiario noſtro ad placita coram nobis tenend' aſſign ſalt oughtinter al 
to contain 


1711 : ; 7 that hi 
cujnſdan Indictamenti verſus Thomam Walcott auper de Lon- Bouels be 
burnt, be be- 
bus per ſonam Domini Caroli Securdi nuper Regis Angliæ tau- e alive. 


4 3 : : : g „ The Record. 
gent” modoindiftat fuit &. ſuperinde per quand Fur' ſuperinde iut The Writ of 


prafat' nuper Regem & prefat 'Thomam Walcott cap: coram Error. 


tem. Ouia in Recordo & Proceſſu, ac etiam in redditione Judicii 


don Ceneroſum modo defunt?', qui pro quibuſdam altis proditioni- 


Juſtic ditt nuper Regis ad Gaolam Deliberand aſſign convitt 
exiſt, & Judicium ſuperinde reddit fuit pro præfat nuper Rege 


verſus prafat Thomam Walcott, at dicitur, que quidem Recor- 


dum & Proce ſſum predift cauſa erroris intervenient' in Curia naſtra 
coram nobis venire fecimus & Fudicium inde in eadem curia noftra 
coram nobis reverſatur; & quia in reverſatioue Fudicii praditt co- 
ram nobis ſuper bre' de Error preditt Error intervenit manifeſtus, 
ad grave Dampnum cujuſdam VKabellz Dillon Fidue Comiti ſſæ 
Roſcomon, nuper Uxoris Wentworth Dillon armig' nuper Comitis 
Rofcomon in Regno noſtro Hiberniæ, ficut ex querela ſua accepi- 

Mus ; 


Parliament: And in that Caſe Stone would not agree to it ; but 
adhered to the Law according to his Opinion. *Tis true, Shard, 
in the Abſence of Stone, gave Judgment according to that Ad- 
vice; but a Writ of Error was afterwards brought in the King's 
Bench, and the Judgment was reverſed, 15 E. 3. B. R. even 
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and therefore twas prayed, that the Petition might be diſmiſſed. 


RI T of Error to Reverſe a Reverſal in B. R. of an At- Error from 


Salk. 632. 


4 Mod. 395. 
The Sen- 
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inns; Nos Errorem ſiquis fuerit modo debito corrigi, & eidem Ja- 
belle plenam & celerem Juſticiam fieri, volentes in hac parte, 

' DVobis mandamus quod fi Fudicium ſuper Breve de Errore pra: 
dict reverſat fit, tum Recordum & Proceſſum praditta, cum omni- 
bus ea tangent”, nobis in Parliamentum noſtrum ad proxi mam Seſ 

ſionem wviceſimo oftavo die iuſtantis Menfis Julii tenend diftintle 
— 1 mittatis & hoc Breve, ut inſpect Record & Proc ſſu 
prædictis, ulterins inde de aſſenſu Domi norum Spiritualium & 
Temporalium in eodem Parliamento exiſtent”, pro Errore illo cor- 
rigend Fieri Fac quod de Jure & ſecundum Legem & conſuetudi- 
nem Regni noſtri Angliz fuerit faciend.. Teſte Thoma Archiepiſ⸗ 
copo Cantuar', & ceteris Cuſtodibus & Juſticiariis Regni, apud 
Weſtm' ſexto die Julii Anno Regni naſtri octavo. _ | 
[artin, 


Reſponſ. Johannis Holt Mil', Capital' Juſticiarii infra nominaty 


8 Record & Proceſs unde infra fit mentio, cum omnibus ea tan 
A a gr the gen, Domino Regi ihfra nominat in preſens Parliamentum pro- 
C. F.  priis manibus protuli, in quodam Record huic Brevi annex, prout 
[ enterius mihi præcipitur. 

| SO en, J. Holt! 
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Placita in Placita coram Domino Rege apud I eſtm de Termino Paſch 
; Anno Regni Domini Willielmi Tertii nunc Regis Anglia 
Xe. ſeptimo. Rot. 3. 
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London, ſſ. Dominus Rex mandavit Juſtic ſuis per Literas ſua 
Patentes ſub magno Sigillo ad inquirend per Sacr um proborum & 
| legalium hominum Civitat London, ac aliis vits, modis & mediis qui- 
bus melins ſciverint aut poterint de quibuſcunque Prodition, Miſ- 
priſion Prodition, Inſurrefion', Rebellion & al Malefattis,Offentis 

& Injur quibuſcunque, necnon Fuſtic ſuis ad Gaolam ſuam de 
Newgate pro Cizitat' London de Priſon in eadem exiſten delibe: 
| | rand aſſign & eorum cuilibet Breve ſuum in hæc verba. | 
| Error tothe Gulielmus tertius, Dei gratia Angliæ, Scotiæ, Franciæ G 
Juttices of Hiberniæ Rex, Fidei Defenſor, Gc. Fuſticiar ſuis per Literat 

aol-Deli— key, A . R g . 
very, S ſua Patentes ſub magno Sigillo Angliæ confect, ad inquirend per 
at Newgate. {A OE & legalium homiuum Civitat London, ac alis 

viis, modis & mediis quibus melins ſcierint aut poterint de quibuſ- 
cunque Prodition', Miſpriſion Prodition', Inſurrefion', Rebellion 
& al Malefattis, Offens & Injur quibuſcunque; necnon Fuſtic ſuis 
ad Gaolam ſuam de Newgate pro Civitat London de Priſonartts 
in eadem exiſtent deliberand aſſign & eorum cuilibet ſalutem. 
Owia in Recordo & Proceſſu ac etiam in redditione judicii cujuſ- 
dam Indiftamenti verſus Thomam Walcott zuper de London Cen 
defunctum pro quibuſdam altis prodition perſon Domini Caroli 
Secundi nuper Regis Angliæ tangent unde indittat” eft ; & ſuper- 
inde per quandam Fur Patriæ inter prafat' Dominum nuper Re 
gem & prafat Thomam Walcott capt. coram Fuſticiar” ditti Do. 
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mini Caroli Secundi nuper Regis Angliæ, c. ad Gaolam prædict 
deliberand aſſigu, compi ti exiſt, judic ſuperinde reddit fit, ut 
dicitur Error tntervenit manifeſtus, ad grave dampnum Johannis 
Walcott Gen, filii & bered prad Thomæ, ficut ex querela ſun 
aocepimus : Nos Errorem, ſiquis fuerit, modo debito corrigi, & ei- 
dem Johanni plenam & celerem Juſtitiam fiert, volentes in hac par- 
te, vobis Mandamns, quod ſi Judicium reddit fit, tunc Record & 
Proceſ preditt ,cum omnibus ea tangent”, nobis ſub Sigillis veſtris, 
vel un veftram, diſtincte & aperte mittat', & hoc Breve, ita quod 
ea habeamus a die Paſchæ in tres ſeptiman ubicunque tum fuerimus 
in Anglia, ut inſpett Record & Procefſ” prædict, ulterins inde, pro 
Errore ilio corrigend, fieri faciamus quod de jure & ſecundum legem 
& conſuetudinem Regninoftri Angliz fuerit faciend'. Teſte meipſo 
apud Weſt', decimoſeptimo die Martii, Auno Regni noſtri ſeptimo. 
Executio iſtius Brevis patet in Schedula & Recordo huic Brevi 
ONREX « WO | | | 323 
Reſponſ,. Thome Lane Mil Major' Cicitat London ac un The Return 
Tuftic infraſcript'. Record & Procefſ unde in Breoi ſuperdi& Fer af 
fuit mentio ſequit in hec verba. 13 F Londen. 
London, if. Memorand', quod per quandam Inquiſition capt pro 

Sereni ſimo Domino Rege, apud Juſtice Hall in the Old Baily, Lon- 

don, in Parochia Sancti Sepulchri, in Marda de Faringdon extra 

London præditt, die Jovis, ſcilicet duodecimo die Julii, Anno Reg- 

ni Domini noſtri Caroli Secundi, Dei gratia, Angliæ, Scotiz; Fran- 

ciæ & Hiberniæ Regis, Fidei Deferſor, &c. triceſimo quinto, coram 
Wiilielmo Prichard Mil“ Majore Civitat London, Franciſco Pem- 

berton Mil Capitali Juſtio Domini Regis de Banco, &c. ac aliis 

Socits ſuis, Juſticiariis difti Domini Regis, per Literas Patent 

ipſius Domini Regis eiſdem Juſticiar prænomiuat, & alits, ac qui- 
buſcunque quatuor vel plur eorum, ſub magno Sigillo diet Domini Re- 

gis Angliæ confeti ad inquirend per ſacrament” proborum & legali- 

um hominum de Civ London, ac 441 vii, modis & mediis quibus 

melins ſcierint aut poterint, tam infra libertat quam extra, per quas 

rei veritas melius ſcirs poterit, & inquir de quibuſcungue Proditi on 
Miſpriſion Prodition, Oc. infra Civitat prædict, tam infra libertat 

quam extra, per quoſcunque, & qualitercunque, habit, fact, perpe- 

trat ſive commiſſ , per quos vel per que cui vel quibus, quando qualit 

& quomodo, & de aliis articults & circumſtaut premiſſa, & eorun 

aliquod, vel aliqua qualitercunque concernen plenins veritat”, & ad 

eadem, & al premiſſa audiend & terminand ſecundum legem & 
conſuetudinem Regni dicti Domini Regis Angliæ aſſianat', per ſa» 

crament Rich Alie Arm & aliorum proborum & legalium hominun 

Civitat London præd, qui adtunc & ibidem Furat' & onerat exi- 

Rent, ad inquirend pro dict Domino Rege, pro Corpore Civitatt 
prædict extitit præſentat, quod Tho. Walcott zuper de London 

Gen, ut falſus Proditor contra illuſtriſſimum & excellentiſſimum 
Principem, Dominum noſtrum Carolum Secund, Dei grat, Angliæ, 

Scotiæ, Franciæ & Hiberniæ Regem, & Naturalem Domi num ſuun, 

ti morem Dei in Corde ſuo non habens, nec debit Ligean ſuam pon- 


» 


deran, ſed inſtigatione Diabolica mot & ſedu dilettion' & veram, 
acbitam & naturalem obedient, quas verus & fidelis ſubdit diff 


L 1 Domini 
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vici bus tam antea quam poſtea, apud Parochiam Sancti Michaelis 


undem Dominum Regem inter ficere Cad mortem adducere &ponere, 
G antiquam gubernat hujus Regni Angliæ mutare,alterare & pe- 


Domini Regis erga ipſum Dominum Regem gereret, & de Jure ge- 
rere tenetur, penitus ſubtrahens, & toti viribus ſuiſ iutenden pa 
cem & communem tranquilitat hujus Regni Angliæ perturbare, & 
guerram & rebellion contta diftum Dominum'Regem ſuſeitare & 
mMovere, & gubernat dicti Domini Regis in hoc Rego Angliæ ſub- 
vertere; & did Dominum Regem a titulo, Honore & Regali nomine 
Coron' Iinperial Regni ſui Angliæ deponere & deprivare, & ditium 
Domi num Regem ad mortem & finalem deſtruction adducere & 
ponere, ſecundo die Martii Anno Regui Domini Caroli Secundi 
uumo Regis Angliæ, Gc. triceſimo quinto, & diverſis al diebu & 


Baſſiſnaw in Marda de Baſſiſnaw London, zualitioſe & proditorie, 
cum diverſts aliis proditoribus Fur pred ignot, conſpiravit, compaſ- 
ſavit, imaginat fuit & intendebat dictum Dominum Regem, ſupre- 
mum Domi num ſuum, non ſolui de Regali ſtatu, titulo, poteſtate & 
Regi mine Regni ſui Angliæ deprivare G dejicere, verum etiam e- 


nitus ſubvertere, ac ſtragem miſerabilem inter ſubdit did Domini 
Regis per totum Regnum ſuum Angliz cauſare & procurare, ac in- 
ſurrettion G rebellion contra ditt Dominum Regem movere & ſuſ- 
citare infra hoc Regnum Angliz, & ad eaſdem nefandiſſimas pro 
dition & proditorias compaſſation', imagination & (propofita ſus 
pred: perimplend G perficiend', idem Thomas Walcott, ut falſus 
Proditor, tuuc & ibid, & diverſts aliis diebus & vicibus tam antes 
quam poſtea, malitioſe, proditorie & adviſateſe aſſemblabat, conti: 
niebat & conſultabat cum pred al proditoribus Fur predict ignot, 
G cum eiſdem tractabat de & pro eiſdem ſuis proditioni bus & prodi- 
torii compaſſation, imagination” & propoſitis ſuis proſequend', exe- 
quend & perimplend', quodquè idem Tho. Walcott, ut falſus prodi- 
tor, malitioſe, proditorie & adviſate, tunc & ibidem, & diverſis al 
diebus & vicibus tam antea quam poſtea, ſuper ſe aſſumebat, & pra- 
dif aliis proditoribus promittebat ſe fore auæiliant & aſſiſtent in 
execution prodition & proditor compaſſation, imagination & pro- 
poſit” ſua prædict perimplend & perficiend', & eaſdem nefandiſſ- 
7145 prodition & proditor compaſſation, imagination & propoſita 
ſua præditt perimplend & perficiend, idem Tho. Walcott, at fal. 
ſus proditor, alitioſe, proditorie & adviſate, tunc & ibidem, arms 
videlicet Auglice Blunderbuſſes, Bumbard, Anglice Carbines, 
Sclop', Anglice Piſtols, & procurabat & præparabat, contra Lige- 
antie ſug debit, contra pacem dicti Domini nunc, Coron & Digni. 
tat ſuas, c. necnon contra formam ftatut in hujuſinodi caſu edit 
G proviſ. Oc. per quod præce pt fuit vic Civitat preditt' quod non 
omit, Oc. quin caperent præfat Tho. Walcott, ſi, Oc. adreſpond . 
TC. & modo ſcilicet ad deliberation Gaole dicti Domini Regis de 
Newgate tent pro Civitat' London, apud Juſtice Hall predict in 
dicta Parochia Saucti Sepulchri, in Marda de Faringdon extra 
London prædi b, dicto die Jovis, undecimo die Julii anno triceſino 
quinto ſupradidt, coram prafat' Will. Pritchard* Mil Majore Ci- 
vitat London ac dliis Socits ſuis Juſticiar diff Domini Regis 
ad Gaolam ſuam de Newgate de Priſon in ea exiſten' deliberand | 


verſus 4 Walcott. | 
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aan, prafas' Fuſtic dicti Domini Regis prius nominat' per manns © 
ſuas proprias deliberauer Indiſtament pradict hic in Cur de Re- 
cordo in forma Juris terminand, c. ſuper quo ad i ſtam eandem de- 
liberation. Caols dict Domini Regis de Newgate tent pro Civi- 
tat præditt apud Juſtice Hall predic? dicto die Jovis duodecimo 
die fal anno triceſimo quinto ſupradict, coram prefat Juſtic uli 
nominat ven pred Thomas Walcott ſb Cuſtod Dudlei North 
Mil & Petri Rich Ar, Vicecom Civitat' pradict (in quorum Cu- 
flod" ex canſa pradicta preantea Commiſſ. fuit) ad Barram hic 
duff in propria perſona ſua, qui committitur prafar Vic Civitat 
London, Cc. & ftatim de præmiſſis preditt'in Iudictament preditt 
ſpecificat" ei ſuperius impoſit allocut qualit ſe. vellet inde acquie- 
tari, Idem Thomas Walcott dicit, quod ipſe non eff inde culpa- 
bil, & inde de bono & malo pon ſe ſuper Patriam; Ideo immediate 
een inde Jur, Gc. coram præfat uſti uli nominat. hic, &c. & 
Fur Farat illius per prefat” Vic ad hoc impanellat,, ſcil. &c. e- 
ar ener, qui ad veritat' de præmi ſſ.dicend elett, triat' & jurat', 
dicunt ſuper ſacrament ſuum quod prædictus Tho. Walcott eff cul- 
pabilis de alt prodition prædiꝭt in Indiftament' præditt ſpecificat 
ei ſuperius impoſit modo &. forma prout per Iudictament predict ſu- 
perius verſus eum ſupponitur, & quod idem Tho. Walcott nulla ha- 
bait bona ſeu catalla, terras ſive tenementa, ad corum notic, & ſuper 
5 ſtatim quæſit eſt de præfat Tho. Walcott ſi quid pro ſe habeat 
web dicere 65 


iat, quare Cur diet Domini Regis hic ad judicium G 
execution” de eo ſuper veredict præditt procedere non debeat, qui 
uihil ulterius dicit preterquam ut prins dirxerat, ſuper quo viſts & 
per Cur hic pleneintelletiis omnibus & ſingulis præmi ſſis, confiderat 
eft per Cur hic quod præd Tho. Walcott ducatur ad Guolam dicti 
Domini Regis de Newgate unde venit, & ibidem ſuper Bigam po- 
natur, & abinde uſque ad furcas de Tyburn trahatur, & ibidem 
per Collum ſuſpendatur, & vivens ad terram proſteruatur, & quod 
 ſecreta membra ejus amputentur, & interiora ſua extra ventrem 
ſuum capiantur, & in ignem ponantur, & ibidem comburentur, & 
quod ca put e jus amputetar, quodque corpus ejusin quat partes divi- 
datur, & ill ponantur ubi Dominus Rem eas aſſignare voluit &c. per 
quod præcept fuit Vic quod caperent eum, ſi, &c. ad ſatisfaciend',&c. 
G modo, ſcil. die Jovis prox” poſt meuſem Paſchæ iſto eodem Terimi no, 
coram Domino Rege nunc apud Weſtm', cen quid n Johan. Wal- 
cott, filius & heres prædict Tho. Walcott defunt?', de alta prodi- 
tione præditt convitt & attinct, per Benedict Browne Attornat 
ſuum, & habit audit Record pradict ſuper quo pred Thomas con- 
ver & attinft exiſtit, dicit quod in Record & Proceſſ. preditt, ac 
etiam in redditione Fudicii prædict', manifeſte eſt Errat', in hoc 

viz. quod apparet per Record prædict, quod Fudicium reddit eſt 

pro ditto Domino nuper Rege, ubi per leges hyjus Regni Angliæ Ju- 
dicium preditt pro ditto Tho. Walcott reddi debui ſſot, & in eo a- 
mifeſteeſt errat ;erratum eſt etiam in hoc, viz. quod Crimina in & per 
Indictamentum præditt verſus prædid Thom' impoſir' per Lege, 

hujus Regni Angliæ incerte, dubie, & nimis generalit” allegat' exi- 

ſtunt, quodque idem Indiftamentum ſuppoſuit & eidem'Thome one- 
rat & imponit crimina diverſunoda, & toto genere inter ſe diſcrepan- 

ta, Quodque Fudicium ſuperinde reddit, fit, & exiſlit contrarium 
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Legibut Angliz, & minime pronunciund, vel imponend pro, vel 
ſuper hujuſmodi Crimina qual in Indiftament predit” ſupponun+ 
tur, & in eo manifeſie eſt Brrat' : Unde 1 um Cur hic in 
premifſ, & quod Fudil & Artinctur prædidt, ob Error prædit᷑ & 
al in Recordo & Protefſ prædiit tompert' exiſtent”, reverſetur, ad. 
mulletur, & peuitus pro nullo habeathr,& quod ipſe prædict Johan. 
Walcott, films & heres predift Thomæ, ad omnia que iþſe præd 
Johannes occaſione Fudicii & Attindtur prædict amiſit reſtituatur, 
& quod Cur hic procedat ad examinationem tam Record & Pro- 


cefſ” predit?, quam materias ſuperius pro Errore aſſign”, Gc. G 


is reddend nondum adviſatur, dies tnde dat eſt kat fohann 
Walcot in ſtatu quo nunc, Cc. in CW o Sauctæ Trinitat coram Do- 
mino Rege ubicunque, Oc de Judicio ſuo inde audiend, Oc. ad quod 
quidem Cr m Sandtæ Trinitat coram Domino Rege apud Weltm', 
ven prædictus Johan. Walcott per Attornat ſuum prædidt, & ut 
prins Petit ꝓudicium, & quod Fudicium & Attinctur predift ver- 
ſus prediff Tho, Walcott reddit, ob Error præditt & al in Recor- 
do & Proceſſ prædidt compert & exiften', reverſetur, adnulletur 
& penitus pro nullo habeatur, & quod i pſe pradit# Johan. Walcott, 


filius & heres predict Thomæ, ad omnia que ipſè idem Johannes 


orcaſione Fudicii & Attinctur preditt amiſit reſtituatur, & quod 
Cur hic procedat ad eamination tam Record & Proceſi predits. 
quam Materiarum ſuperius pro Errore aſſigu, Gc. And after many 
Continuances, it is entred thus: Super quo Viſ. & per Cur hic intei- 
lectis omnibus & ſingulis prami(ſis, diligenterque examinat' Record 
& Proceſſ prædidt, & Err per praditt Johan. Walcott ſuperius 
aſſign, & al in Record & Proceſſ predit? compert, exiſten, Ma- 
turaque deliberatione inde prius habita, conſiderat' eft, quod Ju- 
dicium prædicd, ob Error predift', & al in Record & Proceſſ” pra- 
dit compert exiſten', revocetur, adnulletur & penitus pro nullo ha- 
beatur, & quod prædict Johan. Walcott, filius & heres preditti 
Tho. Walcott, ad omnia que ipſe occaſione Fudicii & Attinitar, 
prædid amiſit reſtituatur, & quod preditt” Johan. Walcott eat in- 
de fine die, &c. Et ſuper hoc Johan. Trevor Miles, Attorn Do- 
mini Regis nunc General, qui pro eodem Domino Rege in hac 
parte ſequitur, coram Rege ac Preceribus hujus Regen Angliæ, 
hoc prædicto Parliamento, apud Weſtm' in Com Middleſex aſſem- 
blat', in propria perſona ſua vem, & dicit quod in Record & Pro- 
ce ac etiam in redditione Judicii ſuper preditr priori Breoi 
dicti Domini Regis de Errore corrigend per pradift Johan. Wal- 
cott proſecut' pro revocatione & adnullatione Fudicii predict ver- 
ſus prædict' Tho. Walcott ſuper Indictamentum prædidt, pro alta 
progitione prædidt reddit, manifeſte eft Erratum in hoc, viz. quod 
ubi per Recordum predift ſupponitur, quod pr adi Johan. Wal- 
cott poſuit loco ſuo quendam Benedict Browne Attornat ſuum ad 
proſequend prædict primum Breve de Errore in & ſuper Inditia- 
ment præditt pro alta proditione præditt', quod tamen Benedict 
Browne nullum habuit Warrant Attorn pro eodem Johanne Wal- 
cott de Recordo afilat, ideo in eo manifeſte eft Errat' ; Errat' eſt 
etiam is hoc, viz. quod Record prædi dt apparet quod Judicium 
predict pro revocatione & adnullatione Fudicii praditt 2 65 
"XA predict 


* 
e FI 


* — 4 


verſus Walcott. ws 


_ TOY "OF OP" A” ne. Q . 
” 


ä 


fuit pro pradif? Johanne Walcott verſus dict Dominum Regem; 
ubi per Legem terre hujus Regni Angliæ Judicium iil reddi de- 
buifſet pro Dicto Domino Rege verſus eundem Johannem  Tdev in 
eo mamfeſte eft Errat; & hoc parat eſt verificare ; unde pet Ju- 
dicium, & quod Fudic ill ob Error prædidt, & al in Record & Pro- 
ceſſ” prædict eri ten, revocetur, adnulletur, & penitus pro nullo ha- 
beatur, & quod dictus Dominus Rex ad omnia, que iſe occaſione 
revocation” & adnuilation' udicii præditt amiſit, reſtituatur, &c. 


pradiff Thomam Walcott, in forma a, reddit, reddirut 


It was argued on Behalf of the King, that there was no War- Argument 
rant of Attorney filed, and conſequently the Reverſal was not for Ring. 


regular, for Default of an Appearance by the Heir, who proſe- 
cuted the Writ of Error; and that there was no Day given to 
the Attorney General ; nor was the Attorney General, or the 
Patentee, a Party to the Record; nor any Plea or Anſwer made 
by either of them to the Aſſignment of the Errors. 


No Warrant 
of Attorney 
filed by the 
Heir's At- 
torney below. 


To this it was anſwered, That by the Common Präctiſe in the Anſwered, 


Crown Office, no Warrants of Attorney are filed, neither for De- 


fendants upon Indictments, nor for Plaintiffs in the Writ of Er- 


ror; thai it had not been known, within the Memory of any 
Man living, that ſuch Warrants were ever filed: That there need 
no Day be given to the King, or the Attorney General, for that 
the King's Attorney was ſuppoſed always preſent in Court, and 
the King cannot be Nonſuited, becauſe he cannot be called. That 
there never was any Anſwer to the Aſſignment of Errors in ſuch 
Caſes; that in Capital Caſes there needs no joining of Iſſue upon 
pleading Not guilty. | 

Then it was argued, That there was no Error to warrant the 
Reverſal to the Attainder ; that the Exception taken to the Judg- 
ment was trivial and frivolous ; that ipſo vivente was not of Ne- 
ceſlity to be inſerted; that never any Judge was known to require 
that the Man's Bowels ſhould be burnt while he was alive; 


appointed any Judgment for Treaſon, as eſſential, beſides Draw- 
ing and Hanging ; and that Quartering has been ſo long uſed, as 
to be accounted Part of the Judgment, yet 'tis not neceſſary to 
make a good Judgment; and if that be fo, no more is needful 
than Drawing, Hanging and Quattering ; that ancient Precedents 
were thus ſhort; Rot Parliament 3 H. 5. p. 1. 1. 6. Thomas de 
Gray & al had been attainted of Treaſon upon a ſpecial Com- 
miſſion at Southampton, and the Record of the Attainder removed 
into Parliament, 3 H. 5. and the Judgment was good, Thomas 
de Gray ut proditor Domini Regis & Regni ſui Angliz diftrabatar, 
ſuſpendatur & decapitetur : And in the Records Penes Theſ. & 
Camar Scacc, 3 H. 7. f. 10. a. tis detrabatur & ſuſpendatur. And 
many other there are in that Place to the ſame Effect, and in the 
ſame Manner, Clanvil. lib. 3. cap. 13. & Fleta cap. 16. And there 
is the Caſe of David Prince of Wales, who was Drawn, Hang d, 

5 M m Beheaded, 


Argued that 
the want of 
ißſo vivente in 
the Judg- 

ment a fri- 
volous Ob- 
"FF jection. 
that the ſame was impoſſible to be executed; that the Law never Precedents. 
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Argument 
againſt the 
Original 

Judgment. 


* 
Drawing and Death is the Puniſhment of Treaſon, G des Appeles 
c. 22. 4 43. to the ſame Effect; & Lib. All. 30 E. z. "i 19, and 
Abundance of Records were cited as found in the Exchequer,and 
nothing mentioned in them but detrahatur & ſuſpend. And then 
was cited Rot. Parl. 2 H. 6. u. 18. and the Book 1 H. 6. 5. 19 H. 
6. 103. and 1 H. 7. 24. Bro. Coron. 129. there is a Judgment 
againſt Humfry Stafford per omnes Fuſticiar Angliz, quod iterum 
ducatur turri & abinde ponatur ſuper herdillum, & trahatar per 
London ad Tyburn, ibidem ſuſpendatur, & ante mortem corda ſcin- 
dantur, & caput ſcindatur, & Corpus ejus dividatur in quatuor 
partes, & mittentur ad voluntatem Domini Regis. Earl of Eſ- 
ſex's Caſe, Moore's Rep. and Owen's Caſe in 1 Rolls Rep. have 
not this inſerted. And $:amford, who was a Judge in 1 & 2 Ph, 
AM. ſays c. 19. p. 128. only en ſon view : And Alexander Burnett, 
who was convicted of Treaſon for taking Romi ſh Orders at the Old 


Baily, 26 Car. 2. Rot. 56. had no ſuch Judgment; Corcker's Caſe 


for the like Offence, 31 Car. 2. Rot. 239. William Marſhal 31 Car, 
2. Rot. 240. And Mr. John Hampden had the like Judgment as 
Burnett, Gc. 1 Fac. 2. upon confeſſing an Indictment of the ſame 
Kind with J/alcort's. Whereupon conſidering that many Precedents 
were without this, and that the eſſential Parts of the Puniſhment 
were in this Judgment, 'twas prayed that the Judgment of Re- 
verſal might be Reverſed, and the Attainder confirmed. 


On the other Side it was argued, 'That the Original Judgment 
was Erroneous, and the Reverſal juſt. And firſt it was obſerved, 
That this Writ of Error was new and particular, ex gradi que- 
rela of the Counteſs of Roſcommon, who had nothing to do with 
the Record, was a mere Stranger to it, and yet 'tis ſuggeſted 
that the Reverſal was to her Damage, 


Then 'twas urged that there was an Error in the firſt Tudg- 
ment, for that the Judgment, in Caſe of Treaſon, is by the Com- 
mon Law, and that it is and muſt be certain, and not at the Plea- 
ſure of the Court which pronounces and gives it : 'That it ought 
to be ſevere, becauſe tis a Puniſhment for the greateſt Offence 
which can be committed, Crimen læſæ Majeſtatis a Sin of the firſt 
Magnitude, an Offence which imports 'Treachery to the Prince, 
Enmity to the Country, Defiance to all Government, a Deſign to 


overthrow and confound all Order and Property, and even the 


Community it ſelf ; and in its Conſequence occaſions the Practiſe 
of all other Crimes whatſoever, as Murders, Burglaries, Robbe- 
ries, (5c. and therefore our Conſtitution hath impoſed upon it a 
ſevere and cruel Judgment, ſuch as the Eugliſb do allow or permit 
in no other Caſe ; the greateſt of other Crimes incur Death only; 
but for Treaſon the Judgment is different. Sir Tho. Smith's Treatiſe 
de Republica Anglic. 198. there ought in Reaſon to be a Proporti- 
-on between the Offence and the Puniſhment; and as this is the 
greateſt, ſo the Penalty is orte multo atrocior ; and in Fleta, lib. I. 

2 P. 21. 
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p. 21, tis cum aggravatione pen corporalis, ſom 
Death. Then this being a Common Law Puniſhment, and not pr 


ſcribed by any Statute, the Knowledge of it muſt be fetcht from our 
Law Books and from Precedents; for the General Practiſe of the 
Realm is the Common Law ; tis deſcribed with an ipſo vivente in 
Smith'sRepublica Anglic. p. 28. lat. Edit. p. 245. Stapf. 182. en ſon 
view, which is tantamount ; and Stamford wrote 2 El. In Coke's 3 

aſh. 210. tis ipſoque oi vente comburentur. Pulton de Pace Regni 
224. and many other Books were cited to the ſame Effect: And 
twas affirmed that there was no Book, which recited the Judgment 
at large, but had this Particular in it. Seyeral Books do in ſhort 
put it, That for Treaſon the Party ſhall be Drawn and Hanged 
and Quartered, but thoſe are only Hints of the chicf Parts, not 


Recitals of the Judgment it ſelf. In the Eugliſb Book of Judg- 


ments, printed 1655. p. 292. tis mentioned particularly as the 
King's Bench have adjudged it ſhould be. The Duke of Bucking- 
ham's was ſo, 13 H. 8. Stow's Chronicle 513. ſhews that he was 


the Perſon, Then twas ſaid, they have been thus in every Age 


without Interruption, till 26 Car. 2. Humfrey Stafford's Caſe 1 H. 
7. 24. which was per conſenſum omnium FJuſticiariorum, tho quo- 
ted on the other Side as ſhortly ſtated in the 7#ar-Book; yet on 
the Roll, which hath been ſeen and peruſed, tis with an ipſo vi- 
vente: Plowden 387. and Raſtals Entries 645. the ſame Caſe, is 
thus; Coke's Ent. 699. is ſo likewiſe : John Littleton in 43 Eliz; 
Coke's Ent. 422, 423 and 366. is ſo. In the Lord Stafford Caſe; 
33 Car. 2. by the Direction of this Houſe, and with the Advice of 
all the Judges, was the Judgment ſo given by the Earl of Nor- 
tingham then Lord High Steward. In the Lord Preſton's Caſe tis 
ſo, which was drawn by Advice of the then Attorney and Solici- 
tor, the preſent Keeper and Chief Juſtice of the Co mon Pleas: 


As to the Objection, That vivens proſternatur doth imply it; 
and that's enough. It was anſwered, That ip/o vivente comburen- 
tur implies =—_ but not econtra; and all the Precedents ſhew 
the latter to be requiſite. And as to the Caſe of David Prince of 
Wales mentioned in Fleta, there's only a Relation of what was 
the Execution, not of what was the Judgment. And Coke 2 Inſt. 
195. fays, That the Judgment was in Parliament, and therefore 
the ſame can be no Precedent to this Purpoſe ; and any one that 
runs over Cottons Records, will find the Judgments in Parliament 
to be Different, as the Nature of the Caſe required. No Argument 
can be drawn from the Acts of the Legiſlature to govern Judiciary 
Proceedings; however, 7ohn Hall's Caſe, 1 H. 4. Cott. 401. is 
as now contended for. Before the 1 H. 7. there were ſome Erro- 
neous Attainders; and the 29 El. takes Notice of them as ſo er- 
roneous. The Judgments againſt Benſon and Sir Andrew Helſey 
(cited below) are plainly erroneous ; they diſpoſe of the Quar- 
ters, which they ought not, but leave the ſame to the King's Plea- 
ſure, Sir 4ndrew's Precedent is a monſtrous Arbitrary Command 
by Writ, to Commiſſioners of Qyer and Terminer, ordering the 
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to Examine him, and to give Judgment in manner as in the Writ 
is directed, that therefore is not to be juſtified ; and 'twas before 
25 E. z. Henry Ropers 21 R. 2. doth diſpoſe of the Quarters, and 
hath other Errors in it; and fo have Milliam Bathurſt's and Hen- 
ry South's, which were in 3 H. 4. But from that Time to 26 Car. 2. 
there's none Which do admit it. The four Precedents at the Ola 
Baily were againſt Popiſh Prieſts, and what private politick Rea- 
ſons or Commands might occaſion the Omiſſion, is unknown; 
and Hampden was not Executed, but his Judgment was upon a 
Confeſſion, and his Life ſaved, the Reaſon of which is alſo un- 
known : So that there have been none Executed upon ſuch Erro- 
neous Judgments : And that there are no more Precedents, with 
the Omiſſion, is a good Argument, that thoſe many which have 
this Particular in them, are Good and Legal; the conſtant Cur- 
rent having been this way, proves the ſame to be the Common 
Law. And this is the moſt ſevere Part of the Puniſhment, to 
have his Bowels cut out while alive, and therefore not to be o- 
mitted. As to the Earl of Efex's Caſe in Moore, and Ocens 
Caſe in Roll's Rep. the firſt is only a Report of the Caſe, and the 
laſt a Deſcant upon the Judgment, but neither do pretend to re- 
cite the whole Judgment. TOs ? Ls 

'Then to pretend that this Judgment cannot be Executed, is 
to arraign the Wiſdom and Knowledge of all the Judges and 
King's Counſel in all Reigns : And Tradition ſaith that Harriſon, 
one of the Regicides, did mount himſelf, and give the Executi- 
oner a Box on the Ear after his Body was opened. 


Then 'twas argued, That if it be a neceſſary Part of the Judg- 
ment, and be omitted, it isa fatal Error, and doth undoubtedly 
in all Caſes give a good Reaſon for the Reverſal of ſuch Judgment, 
as in the Common Caſe of Debt, where dampra are omitted in the 
Judgment, tho' for the Advantage of the Defendant, as is Bee- 
cher's Caſe, and 77lv. 107. Beſides, if this be legal, then all thoſe 
Attainders, in which this Particular is inſerted, muſt be illegal ; 


for tis impoſſible that both the Judgments ſhould be right; for 


either thoſe are more ſevere than they ſhould be, or this is more 
remiſs. To ſay that tis Diſcretionary, is to give the Judges a 
Power, which they themſelves have diſclaimed ; and to Reverſe 
this Reverſal, is to tell the Court of King's Bench, that they are 
not obliged to follow the General Practiſe of their Predeceſſors; 
that they are obliged to no Form in their Judgment for Treaſon ; 
that nothing but Death, and being drawn to it, are eſſential ; and 
according to that Doctrine, a Woman might receive the Judg- 
ment of Quartering, and a Man might be burnt, and both accord- 
ing to Law, But the Conſtitution of this Kingdom hath preſcri- 
bed and fixed Rules and Forms, which the Executive Power is 
obliged and bound to follow; that as Nothing can be made or con- 
ſtrued to bean Offence at the Pleaſure of the Court, ſo no Judg- 
ment can be given for any known Offence at Pleaſure. But the 


Law, either Statute or Common, hath cſtabliſhed what is an Of- 
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fence, and what is its Puniſhment ; and there is nothing of Ar- 

bitrary Power allowed in reſpect of either. Wherefore upon the 1 
whole it was prayed, that the Reverſal might be affirmed, and of Reverſal 
it was afirmed accordingly. affirmed. 
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Sir Evan Lloyd, Bar. and Dame Mar) 
his Wife, and Sidney Godolphin, Eſq; 
and Suſan his Wife, Appellants, verſus 
Sir Richard Carew, Bar. an Infant, 
the Son and Heir of Sir John Carew, 
Bart. deceaſed, Reſpondents. 


A PE AL from a Decree of Diſmiſſion in Chancery. The Caſe Contingent 
was thus: Rice Tannott died ſeiſed in Fee of ſeveral Lands «10g 
in the ſeveral Counties of Salop, Denbigh and Montgomery, lea- if allowable, 
ving three Daughters and Coheirs, Mary, Penelope and Suſan. and when. 
Suſan married Sidney Godolphin, one of the preſent Appellants. 
In July 1674. Mary and Penelope, in Conſideration of 4000 J. paid 
to the ſaid Mary by Richard Carew,Efſq; and in Conſideration of 
a Marriage to be had, and which wasafterwards had, between Pe- 
nelope and the ſaid Richard Carew, by Leaſe and Releaſe, convey 
all thoſe their two Parts of the ſaid Lands in Deabigh, Salop and 
Montgomery, to 'Truſtees and their Heirs, to the Uſe of Richard 
Carew for Life, then to Penelope for Lite for her Jointure, then to 
the ſaid Truſtees and their Heirs, during the Lives of Richard and 
Penelope, to preſerve contingent Remainders; then to the firſt 
and other Sons of Richard and Penelope in Tail Male ſucceſſively; 
and in Default of Iſſue Male, to the Daughters of Richard and 
Penelope in Tail; and in Default of ſuch Iſſue, as to one Moiety 
of the ſaid two Parts, to the firſt and other Sons of the ſaid Pene- 
lope by any other Husband in Tail, the Remainder of all and ſin- 
gular the Premiſſes to the ſaid Richard Carew and his Heirs for e- 
ver, ſubject to this Proviſo, That if it ſhould happen that no Iſſue The Proviſo; 
of the ſaid Richard, upon: the Body of the ſaid Penelope, ſhould be = 
living at the Deceaſe of the Survivor of them, and the Heirs of the 
ſaid Penelope ſhould within twelve Months after the Deceaſe of the 
Survivor of the ſaid Richard and Penelope dying without Iſſue 
as aforeſaid, pay to the Heirs or Aſſigns of the ſaid Richard Ca- 
rew the Sum of 40001. that then the Remainder in Fee: ſimple ſo 
limited to the ſaid Richard Carew and his Heirs ſhould ceaſe ; 
and that then, and from thenceforth, the Premifſes ſhould remain 
to the Uſe of the right Heirs of the ſaid Penelope for ever. 

After this Mary intermarried with the Appellant Sir Evan Lloyd, 
and a Partition was made of the Premiſſes, and the ſame had been 
enjoyed accordingly ever ſince, and Mr. Carew and his Lady levi- 
ed a Fine to Mr. Godolphin and his Lady of his Part; wm did 
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thereupon by their Deed dated 23 Sept. 1676. covenant to levy a 
Fine of Mr. Carew's two Parts to ſuch Uſes as he and his Lady 
ſhould limit and appoint, but have not yet levied the ſaid 
Fine. 

Richard Carew and Penelope his Wife, to avoid all Controver- 
ſy that might happen, whereby the Eſtate of the ſaid Richard 
Carezr, or his Heirs, might be queſtion'd or incumbred by the Heirs 
of Penelope; and to the End to extinguiſh and deſtroy and bar 
all ſuch Eftate, Right, Title, Equitable or other Intereſt, as the 
ſaid Penelope then had, or her Iſſue and Heirs might have or claim 
to the ſame, by any Power, Settlement or Condition, on Pay- 
ment of 4000 J. or otherwiſe to the Heirs of Richard Carew by 
the Heirs of the ſaid Penelope; and for the ſettling of the ſame 
on the ſaid Richard Carew and his Heirs, did in Michachnas Term 
1681, levy a Fine of the Share and Part allotted to them, and 
by Deed of Decemb. 168 1. declare that the ſaid Fine ſhould 
be to the Uſe of the ſaid Richard for Life, Remainder to Pene- 
lope for Life, the Remainder to the ſaid Richard Carew his Heirs 
and Aſſigns for ever: And do further declare, That the Fine agreed 
to be levied by the Appellants Sidney Godolphin and Suſan his 
Wife, by their Deed dated the 23 Sept. 1676. ſhould be to the 
ſame Uſes, and then direct the Truſtees by the firſt Settlement to 
convey to thoſe Uſes. 75 | 

Penelope died without Iſſue in 1690. Richard Carew made his 
Will in Aug. 169 1. and deviſed the ſaid Lands to Sir John Carew 
Bar. his Brother, ſubje& to pay all his Debts and Legacies, and 
made Sir 7ohn Carew his Executor. 6 

In Decemb. 1691. Richard Carew died without Iſſue, and Sir 
John Carew entred, and was ſeiſed and poſſeſſed of the Premiſles, 
and paid 4855 J. for the Debts of Richard Carew. 5 

Sir John Carew died, and the Reſpondent, Sir Richard Carew 
an Infant, is his Son, Heir and Executor. 


4 


The Appellants, Mary and Suſan, claiming the Lands as 
Heirs to Penelope by Virtue of the ſaid Proviſo in the firſt Set- 
tlement upon Payment of the 4000 J. exhibited their Bill in Chan- 
cery to compel the 'Truſtees to convey the Eſtate to them upon 
ſuch Payment. | | 

Upon hearing of this Cauſe on Bill and Anſwer, the Court 
ordered a State of the Caſe to be drawn, which was as above; 
and afterwards the Court, aſſiſted by the Chief Juſtice of the 


lieve the Plaintiffs diſmiſted their Bill. | | 


And now it was argued on Behalf of the Appellants, That 
ſuch Diſmiſſion ought to be ſet afide ; and amongſt other Things, 
it was inſiſted on in Favour of the Appeal, that this Proviſo was 
not void; that it was within the Reaſon of the Contingent Limi- 
tations allowed by the late Lord Chancellor Nottingham in the 
Caſe of the Duke of Norfolk, and there were quoted ſeveral Pa- 
ragraphs in the Argument made by the ſaid Lord Chancellor, as 


2 that 


et... 8 8 


verſus Hir Richard Carew, Bap. " __ a9 


that future Intereſts, ſpringing 'Truſts, or Truſts Executory, Re- 
mainders that are to emerge or ariſe upon Contingency, are quite 
out of the Rules and Reaſons of Perpetuities; nay, out of the 
Reaſon, upon which the Policy of the Law is founded in thoſe 
Caſes ; eſpecially if they be not of remote or long Conſideration, 
but ſuch as by a natural and eaſy Interpretation will ſpeedily wear 
out, and ſo Things come to the right Channel again: That tho 
there can be no Remainders limited after a Fee-{tmple, yet there 
may be a Contingent Fee- ſimple ariſe out of the firſt Fee; that 
the ultimnm quod fit, or the utmoſt Limitation of a Fee upon a 
Fee is not yet plainly determined; that tho' it be impoſſible to 
limit a Remainder of a Fee upon a Fee, yet tis not impoſſible to 
limit a Contingent Fee upon a Fee; that no Conveyance is ever 
to be ſet aſide in Chancery, where it can be ſupported by a reaſon- 
able Conſtruction, eſpecially where 'tis a Family Settlement. 
Then theſe Paragraphs were applied; and further urged; That 
there could not in Reaſon be any Difference between a Contin- 
gency to happen during Life or Lives, or within one Year after- 
wards ; that the true Reaſon of ſuch Opinions, which allowed them 
if happening within the 'Time of the Parties lives, or upon their 
Deceaſes, was becauſe no Inconvenience could be apprehended 
thereby ; and the ſame Reaſon will hold to one Year afterwards ; 
and the true Rule is to fix Limits and Boundaries to ſuch Limita- 
tions, when ſo made, as that they prove Inconvenient, and not o- 
therwiſe : That this Limitation upon this Contingency happen- 
ing, was the conſiderate Intention of the Family, the Circum- 
ſtances whereof required Conſideration, and this Settlement was 
the Reſult of it, and made by good Advice: That the Fine could 
not bar the Benefit of this Proviſo; for that the ſame never was, 
nor ever could be in Penelope, who levied the Fine. 


As to the Pretence, That if the Appellants were relieved, Ri- 
chard Carew who married Penelope would have no Portion with 
her: Twas anſwered, That that could not alter the Caſe; the 
Agreement and Intention of the Parties being the moſt conſide- 
rable Matter, and beſides, Richard enjoyed the Eſtate during his 
Life without Impeachment of Waſte. And as to the Debts, 'twas 
anſwered, That thoſe were no Ingredients in the Queſtion ; how- 
ever there would be 4000 J. paid towards it, and the Perſonal 
Eſtate was more than enough to pay the Reſidue. For which, 


and other Reaſons, twas praycd that the Diſmiſſion might be 
reverſed. 


On the other Side it was inſiſted on with the Decree, 1. That Argument 
the Limitation by the Settlement in 7ly 1674. to the Heirs of for the Re- 
Penelope, upon Payment of 4oool. by them to the Heirs of Ri- enden. 
chard Carew, within twelve Months after the Death of Richard 
and Penelope without Iſſue, at the Time of the Deceaſe of the 
Survivor of them, is a void Limitation, the Fee- ſimple being be- 
fore limited to Richard and his Heirs, and ſo not 2 = a 

urther 


** —_—— 


its, 


further Limitation, unleſs upon a Contingency to happen in the 
Life of one or more Perſons in Being at the Time of the Settle. 
ment ; which is the furtheſt that the Judges have ever yet gone 
in allowing theſe Contingent Limitations upon a Fee ; and which 
were the Bounds ſet to theſe Limitations by the late Lord Chan- 
cellor Nottingham, in the Caſe of the Duke of Norfolk. That 
tho' there were ſuch Expreſſions as had been read on the other 
ſide, yet the Bounds ſet by him to theſe Limitations, were only 
dependent upon Life or Lives in Being, and never as yet went any 
further : And if they ſhould be extended, and allowed to be 
good upon Contingencies to happen within twelve Months after 
the Death of one or more Perſons, they may be as well allow- 
cd upon Contingencies to happen within a thouſand Years ; by 
which all the Miſchiefs, that are the neceſſary Conſequents of 
Perpetuities, which have been ſo induſtriouſly avoided in all Ages, 
will be let in; and the Owner of a Fee-ſimple thus clogged 
would be no more capable of providing for the Neceſlities and 
Accidents of his Family, than a bare Tenant for Life. 
2, If this Limitation were good, twas urged, That the Eſtate 
limited to the Heirs of Penelope was virtually in her, and her 
Heirs muſt claim by Deſcent from her, and not as Purchaſors; and 
by Conſequence this Eſtate is effectually barred by the Fine of 
Penelope : The Deſign of limiting this Power to the Heirs not 
being to exclude the Anceſtor ; but becauſe the Power could not 
in its Nature be executed until after the Deceaſe of the Anceſtor, 
it being to take effect upon a Contingency that could not happen 
till after that Time; and this Bill and Appeal was not only to 
have the ſaid Richard Carew, who married Penelope, to have 
not one Farthing Portion with his Wife, but to make the now 
Reſpondent Sir Richard Carew to loſe the 4855 J. which his Fa- 
ther Sir John Carew paid, as charged on the Lands in Queſtion, 
For which Reaſons, and. many ethers well urged about the 
Miſchief and Danger of Perpetuities, and their Increaſe of late 
Years, to the Intangling and Ruin of many Families, it was 
Decrec of prayed that the Decree of Diſmiſſion might be affirmed: But the 
reverſes, lame was reverſed. 


—— 


Sir William Morley, Knight of the Bath, 
Plaintiff, verſus Peter Jones, Deſen— 
dant. 


Uſes of a 
' Fine how de- 


clared, and W RI T of Error to Reverſe a Judgment in B. R. in Eject- 


- Pos ment upon the Demiſe of Bellingham, upon a ſpecial Ver- 


4 Mod. 26s dict, which finds, That Arne Bocryer, Spinſter, was ſeiſed in Fee of 


e 1 the Manor of Frencham; that the ſaid une and Ed. Morley, Eſq; 


: Salk. 677. and Sir Will. and J. Welli ante tempus quo, &c. viz. 22 July — 6 
2 | 1 
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verſus Peter Jones, Defendant. 
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40 make, and as their Deed deliver, a certain Indenture with 


their Scals ſealed, whereby the ſaid Anme demiſes the Manor a- 
foreſaid to Sir William and Wells, and their Executors, for one 
Month from the Day next before the Day of the Date; that Sir 
IJ. and Wells entred and were poſſeſſed; that they the 23d of July 
in the ſaid Year ſealed, and as their Deed delivered, another Inden- 
ture with their Seals ſealed, whereby the ſaid Aune, reciting a 
Marriage intended between Aune and Edward ; and that Edward 


had agreed to ſettle a Jointure out of his Lands to the Value of 


300d. per Aunum; and that the ſaid Aune had agreed, in caſe the 
Marriage took effect, and a Jointure were made, as aforeſaid, to 
ſettle the ſaid Manor on him and his Heirs, and to particular 
Truſts after-mentioned, until the ſame be performed. She the ſaid 
Anne, in Conſideration of the Marriage, and in Performance of the 
Agrcement on her Part, Bargains, Releaſes and Confirms to Sir 
V. and Wells their Heirs, the ſaid Manor, and all her Right, &c. 
and the Reverſion, Oc. in Truſt for the ſaid Aunè and her Heirs, 
until the Marriage take effect, and Aſſurance of a Jointure be made 
as aforeſaid ; and after ſuch Marriage arid Aſſurance of ſu h Va- 
lue as aforeſaid, then to the Uſe of Edward and his Heirs, Ge. 

Then the 1ſt of Auguſt 1664. a Marriage was had; then the 
29th of Jan. 1665. a Deed is executed between the ſaid Edward 
and Are of the firſt Part, and Yung and Truſter as Truſtees on 
the other Part, reciting that a Fine is already acknowledged, and 
agreed to belevied in due Form of Law next Hillary Term, be- 
tween the ſaid ung and Trufter Plaintiffs, and the ſaid Edward 


and Anne his Wife, of the ſaid Manor of Freucham, and there- 


by declared that the ſaid Fine ſhould be to the Uſe of Edward 
and his Heirs. Two Days after the Execution of that Deed, 
and before the Fine levied, viz. 31 Jau. 1665. another Writing 
indented was made and executed under Seal, between the ſaid 
Edward of the one Part, and the ſaid Aune of the other Part, 
whereby they both, in Conſideration of the ſaid Marriage and 
other good Cauſes, did Covenant, Conſent and Agree to revoke 
all former Grants, Bargains, Contracts, Writings, Covetiants and 
Obligations-made or done between them, or any other for them, 
until the ſaid Edward had performed the Agreements ih the ſaid 
Marriage Settlement on his Part, both in Law and Equity; and 
that in Default thereof, it might be lawful for the ſaid une and 
her Heirs to enter into the ſaid Manor and Land, conveyed by the 


ſaid Settlement, without the Lett of the ſaid Edward and his Heirs, 


Afterwards the Fine was levied Ofabis Purificationts, which 
was the 9th of February in that Term: And afterwards by Inden- 
ture between the ſaid Edward Morley of the one Part, and one 
Henry Doble of the other Part, dated 9 July 1666. the faid Ed- 
ward, in Conſideration of 600 J. Mortgages the ſaid Manor to 
Doble and his Heirs : Then the Money not being paid by Edward 
Morley to Doble, Doble did 2 June 1676. in Conſideration of 600/. 
with Intereſt, paid by Sir William Morley, convey the ſaid Ma- 
nor to one Thomas Toung ; that Edward Morley did never N 

. ; Oo the 


Sir William Morley, Plaintiff, __ 
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the Lands agreed to be conveyed for a Jointure to the Value of 
zool. per Anaun but did ſettle and convey only Part, which was 
of the Value of 250. per Aunum, and no more, and that ſubjea 
and liable to the Payment of 15 4, Yearly for ever to a Stranger. 
The ſaid Anne dies without Iſſue, and Henry Bellingham was 
Coſin and next Heir, Et. fi, &c. And Judgment was given in B.R, 


Pro quer. 


It was argued on the Behalf of Sir William Morley, That his 


Judgment was Erroneous; that the firſt Deed, and the Matter of 


the Jointure was nothing in the Cafe ; that theQueſtion was, to 
what Uſes the Fine was levied ? That the Deed executed under 
Seal between Edward and Anne, and the Truſtees, did effectually 
declare the Uſes of this Fine, and that the ſecond Inſtrument can- 
not be made Uſe of, as a Deed to controul the former ; that the 
firſt was fairly made, and all Parties requiſite concurring to it. 
And that of 31 Jan. was not a Deed ; for a Man cannot make 
a Decd to his Wife, or to himſelf; this cannot be conſtrued a 
Deed Poll, when 'tis Indented ; for that is to conſtrue a Thing 
different from what it is: Intent may be conſtrued, but one 
Thing or Sort of Inſtrument can never be taken for another. Then 
ſuppoſing it a Deed Poll, it doth not revoke, it takes no Notice 
of the Fine or the Deed; it hath no Reference to either of them; 
it ſays that all Agreements are to be void; but how? 'Tis not 
abſolutely ; only till a particular Thing be done : So that 'tis not 
a Revocation, ſo as to annul the Deed of the 29th, and the 
Husband by this neither did, nor could direct the Uſe of the Fine 
to be to the Wife. Suppoſe that, before the Statute of Uſes, a 
Man had declared an Uſe to his Wife, it was no Truſt or Uſe, for 
that no Subpæna lay at the Inſtance of the Wife againſt the Huſ- 
band. A Man could not be a 'Truſtee for his Wife. Now no Uſe 
can be executed by the Statute, but where a Sybpera did lie be- 
fore the Statute to compel the Enjoyment according to it : And 
therefore tis, that a Corporation could not be ſeiſed to an Uſe, 
becauſe no Subpæna; and no Subpeua, becauſe no Attachment lay 
againſt a Body Corporate. Suppoſe the lat Deed to be any Thing, 
"tis only a Parol Evidence, and that will not revoke the firſt Deed, 

'Then here's no Variance between the Fine and the Deed of the 
29th: The Deed ſays a Fine is already acknowledged, and to be 
levied the next Hillary Term, between the ſame Parties, and of 
the fame Lands : This is either the next Hillary Term after the 
Conuſance of the Fine, or after the Deed : Then 'tis not uſual to 


acknowledge a Fine, and levy it a Year after ; 'tis not allowable 


in Practiſe, and therefore tis not to be ſo Expounded ; for Men 
are to be intended to a& reaſonably, and according to Common 
Uſage. Now tis true, it doth not appear when the Caption was, 
whether in or before the Term; yet common Intendment muſt 
carry it, that the Caption was before the Term, and ſo twas to 
be a Fine of that Term, or to be in or before the next Hillary; 
the Parties deſigned not the Fine ſhould lie for one whole TO: : 
2 
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If it had been in or before, it had been well enough; then, tho 


thoſe Words are not in, it is plain that the Intent was ſo. The Earl 


of Rutland's Caſe was upon Evidence, and not upon Pleading. 
If levied before the Time, that is well. The next Hillary 'Term, 
is no more, than on or before; or in Hillary next at the furtheſt; 
or by Hillary Term next: Theſe all do found much to the ſame 
Purpoſe in common Underſtanding, The End of a good Con- 
ſtruction is to ſupply the Defects of Expreſſion; then taking it for 
the next Hillary Term after that Term. If I do a Thing before 
the Time, tis done in Purſuance of the Intent; for the Day given 
is for the Advantage of the Party, who bath Liberty given to for- 


bear the Act during all that Space, till the laſt Day of the Time 


given; but if he doth it ſooner, the End is fulfilled ; ſo Payment 
before is always reckoned as Payment at the Day. And tis ſo in all 
Caſes, where the Time is not in the moſt conſiderable Part of the 
Agreement, as in Harveſt, in Winter, or the like; and the Nature 
of the Act is ſuch, that tis moſt convenient for the Obligee or 


Covenantee to have it at that Seaſon, and not before. In the Earl 


of Rutland's Caſe, tis agreed if within the Time, tis good. Will 
any Man fay that this is not the Fine which was meant ? If a Co- 
venant be to make a Feoffment in Trin. Term next, ſuch a Feoff- 
ment before fulfils the Covenant: This is not a Fine acknow- 
ledg'd by any other Parties, of any other Lands, or upon any o- 
ther Agreement. Suppoſe a Man had a Power of Revocation by 
Deed under Seal with Witneſſes, and had covenanted in ſuch Man- 
ner to levy a Fine before this Day Twelve-month, and before the 
Day he had levied a Fine ; now the Deed was no Revocation, be- 
cauſe not expreſs, and of itſelf made no Alteration in the Eſtate ; 
and the Fine of it ſelf was not, becauſe not by Deed atteſted ; 


but both together make a Revocation ; they are but one Convey- Deed and 
ance, as was adjudged in the two Caſes of Vigſon and Garret. Fine are but 


and Herring and Brown; ſhould not this have been a Revocation ? 
Either this firſt was deſigned to deceive the Wife, or the ſecond 
was deſigned to deceive Creditors and Mortgages ; the Creditor 
is to be preferred. Suppoſe the firſt were made, as tis moſt likely, 
to enable him to borrow Money, 'twould be hard to conſtrue the 


one Convey- 
ance. 


ſecond Good: Would any Purchaſor have doubted this Title, if 


he had ſeen the Fine and this Deed of the 29th ? To allow this 
ſecond, is to countenance a Practiſe which may deceive any Man; 


for a Deed precedent leading the Uſes of a Fine is binding, and 


concludes againſt any Thing but an intermediate Deed between 
that and the Fine; and ſuch private Agreement between Husband 
and Wife may be had and pretended in any Caſe whatſoever. 
Then was cited Havergill 1 Hare, 2 Rolls 799. And 'twas fur- 
ther ſaid, that againſt a Mortgagee the ſecond will be void, ac- 
cording to Proger's Caſe, 1 Sid. 133. A Conveyance voluntary; 
that was good in its firſt Creation, may become void by ſubſe- 
quent Accidents; and in Truth it was admitted below, that this 
ſecond Writing was no Deed, had no more Efficacy than * 

ver- 
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Sir William . Morley, Plaintiff, 


Averment ; and conſequently the only Ore can be, If this Fine 
be another, and diffttent from that which was meant and intend- 
ed by the Deed of the 29th? For if it be not, then Parol Aver- 
ments or Agreements ought not to be admitted. Beſides, this is 
but Evidence, nor proper for the Court to conſider, and the Jury 
ſhould have concluded ſpecially, That if Parol Evidence, or a 
naked Averment ſhould be admitted, then they find toſuch Uſes: 
But here tis like finding the Badges of Fraud, without finding 
the Fraud it ſelf; or a Demand and Denial, without finding a 
Converſion ; upon neither of which can the Court judge the 
'Thing to be a Fraud or a Converſion. And for theſe and other 
like Reaſons it was prayed, that the Judgment might be reverſed, 

It was argued on the other Side with the Judgment, That this 
Fine thus levied was not to the Uſe of the Husband, but of the 
Wife and her Heirs ; that the Fine is not to the Uſes in the Deed 
of the 29th, but controlled by that of the 31ſt. Twas agreed, 
that if there be a Deed to levy a Fine, and in Purſuance thereof a 
Fine is levied, to the Perſon, of the Lands, and at the Time, no 
Proof ſhall be allowed, that the Fine was to any other Uſe : But 


if it be in caſe of a ſubſequent Deed, then Averment may be a- 


gainſt it; but by the making of a precedent Deed, all Parties are 
eſtopped to contradict it, unleſs there be another Deed of equal 
Nature to control that. Where the Deed is punctually obſerved, 
there is no Liberty to aver the Contrary; but where 'tis not pur- 
ſued, the Averment is conſiſtent, Where it doth vary, yet if no- 
thing doth appear to the contrary, there the Fine ſhall be conſtru- 
ed to be to the Uſes of the Deed by Conſtruction of Law; a Wife 
is bound by the Husband's Declaration ; and if the Fine be in Pur- 
ſuance of the Husband's Deed, 'tis as binding to her, as if ſhe 
were a Party: An Infant cannot avoid a Fine, where there was a 
Deed agrecable, but by reverſing it. | 

Then 'twas argued, That here was ſuch a Variance as did al- 
low of ſuch Averment; that *tis'True, the Deed of 29. had been 
a good Declaration of the Uſes of this Fine, notwithſtanding the 


| Variance, if the Writing of 31. had not been made; but there 


being a Variance, that is admiſſible ; that this Fine now found 
difters as much from that in the Deed, as if it had been levied at 
a 'Time after; that levying it before, makes it not the ſame. 'The 
Woman perhaps here did agree to levy a Fine at this Diſtance of 
Time, that ſhe might in the mean while have a competent Pro- 
viſion out of her Husband's Eſtate for her Jointure, then when ſhe 
levies this Fine at a different Time, ſhe doth not do it in Purſu- 
ance of the firſt Decd. Then 1 Rep. 76, 99. 3 Bulſtr. 231. 2 Rolls 
Abridg. 251. 2Cro. 646. 2 Rolls Abridg. 799. Savil 124. 1 Leon. 
210. 3 Co. 210. 1 And. 240. were quoted, and either anſwered 

or applied to this Point of Variance. | 
Then 'twas ſaid, That there was a Difference between a Fine 
that varies from a precedent Deed, and a Fine that is followed 
with a ſubſequent Deed or Declaration of Uſes. If there wa 
2 ub- 
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verſus Peter Jones, Defendant. 


ſubſequent Declaration, the Heir at Law cannot aver that *twas 
to the Uſe of the Conuſor and his Heirs, or to any other Uſe 
than what is in the Deed; the Party himſelf or his Heirs cannot 
aver it, but they are eſtopped by this Deed, tho' ſubſequent ; how- 
ever, a Stranger is at liberty to make ſuch Averment : But if a 
Deed be precedent, and the Fine varies, andis not the ſame, there 
none are eſtopped, neither the Party himſelf, his Heir, nor a 
Stranger ; becauſe the Fine ſtands alone, without any Deed refer- 
ring to it, and declaring the Uſes of it. 


"Then 'twas urged, That this ſecond Deed was ſufficient to de- B 
clare the Uſes of this Fine: If the Uſe ariſe upon, or by Tranſ- v 


what 
eans the 
ſe of a 


mutation of the Poſſeſſion, as by Fine or Feoffment, tis ſufficient Fine ariſes. 


without any Deed ; the Uſe ariſes only upon the Party's Declara- 
tion or Appointment : If without a Tranſmutation of Poſſeſſion, 
there muſt be ſome Agreement binding the Party upon ſome Con- 
ſideration; for the Uſe being founded in Equity, the Chancery 
would never relieve, where there was no Tranſmutation of Poſ- 
ſeſſion, or Agreement upon Conſideration ; and if in Confiderati- 
on of Blood, it muſt be by Deed ; becauſe the Conſideration is 
not binding without it. Moore's Rep. Callow and Callow. If this 
Writing of 31. had expreſly declared, that it ſhould enure to the 
Husband and his Heirs upon ſuch a Contingency, this had been a 
good original Declaration of the Uſe; and would have altered the 
Eſtate, becauſe of the Tranſmutation of the Poſſeſſion: And as tis 
now penned, 'tis a good Writing, ſufficient to declare the Uſes of 
the Fine. Any ſort of Agreement, whereby the Parties Intent ap- 
pears 1s ſuſficient. An Uſe is an equitable Thing ; and if it ap- 
pears to have been intended, that is enough, 2 Leon. 14. Brent's 
Caſe: Any Agreement between the Party that hath the Eſtate, 
and him who is to have it, may raiſe an Uſe in this Caſe. A Bar- 
gain and Sale of the Lands carries the Uſe, tho' no Mention of 
it: 8 Rep. Fox's Caſe, Croſſing and Scudamore; in this Caſe there 
was an Agreement between Husband and Wife, that he ſhould 
have the Lands, if he made a Jointure. A Bargain and Sale, tho' 
not inrolled, a Charter of Feoftment without Livery, ſhall raiſe 
the Uſe of a Fine levied between the ſame Parties; therefore this 
Writing is a good Appointment. But ſuppoſe it were not of it ſelf, 
tis ſufficient to control that of the 29th ; for 'tis agreed thereby, 
that all Deeds ſhall be revoked ; which ſhews plainly, that the 
Fine was not to be to the Uſes mentioned in that Deed, eſpecial- 
ly when it varies from it. A Parol Declaration of the Mind of 
the Party will be enough to control and hinder the Railing of an 
Uſe by the Deed and Fine, where different; and if ſo, then the 
Uſe here is to the Wife and her Heirs. Then ſuppoſing the Va- 
riance frivolous and immaterial, this Writing of the Husband and 
Wife is a good Appointment. The Truſtees or Conuſees of the Fine 
necd not to be Partics to the Appointing or Declaring of the Uſes: 
The Indenture precedent is but directory, and if there be another 
Direction under Seal before the Fine, it muſt over- rule the firſt. 
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145 Sir Edward Hunger ford, &c. 


Writing of it ſelf ſeems enough, 2 Cyo. 29. 3 Cro. 571. But ſuppoſe 
an Indorſment on the Indenture revoking one Uſe, before the 
Fine be levied, would not that control it ? 'This is rather like a 
laſt Will, and the laſt before the Fine muſt ſtand. A Covenant to 
ſtand ſeiſed muſt have all the neceſſary Parts of a Deed, ſo as to 
have been obligatory in Chancery before the Statute ; but a mere 
Declaration of Uſes need not to be formal. The Uſe declared by 
29th was always revokable till the Fine was levied: And this is 
ſufficient both to revoke the laſt Declaration, and to declare new 
Uſes. This amounts at leaſt to a Deed Poll, and therefore ſuffici- 
ent. Then were cited Moor 22, 512. Latch 139. and many o- 
Judgment ther Authorities: And upon the whole it was prayed, that the 
armed. Judgment ſhould be affirmed ; and it was affirmed, _ 
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Hr Edu. Hungerford and John Hill, Exe- 
 cutors and Deviſees of Sir Will. Baſſet 
"deceaſed, Plaintiffs, verſus Edu. Neſ- 
worthy, Defendant. Dy 


ear yg ſpecial Verdict in Ejectment by Hitchins the Leſlce of 


a ſubſequent Noſeworthy, againſt Sir William Baſſet, Defendant, for the Manor 
Wall, the of Laurock and other Lands in Cornwall ; wherein, upon Not 
whereof are guilty pleaded, and a Trial at Bar, the Jury find, That Sir Henry 
N Killegrew was ſeiſed in Fee of the Lands in Queſtion ; and on the 
Hard. 274.” 12th of Nogember 1644. made his Will in Writing, which fol- 
1 Show. 537. lows in theſe Words, I Henry Killegrew, &c. and ſo they ſet forth 
by Hema the Will, whereby Sir Henry Killegrew deviſed the Premiſſes to 
verſus Baſſet. Mrs. Fane Berkley (bis near Kinſwoman) for Life; with Remain- 
der over to Henry Killegrew, alias Hill (Sir Henry's Natural Son) 

in Tail, and makes Mrs. Berkley ſole Executrix. They further 

find, that after the making of that Teſtament, and before the 

Time when, (5c. vis. about the Feaſt of St. Michael in the 

Year 1645. Condidit & fecit aliud Teftamentum in ſcriptis, ſed 

quod fuit content in eodem ult” mentionat Teſtamento, vel quale 

fuit purportum ſive effettus inde, juratoribus pred” non couſtat. 

And that Sir Henry on the 29th of September 1646. died ſeiſed 

of the ſaid Lands; that Mrs. Zane Berkley, Deviſte of the ſaid 

Will, in 1644. by Leaſe and Releaſe conveyed to Mr. Noſwor- 

thy's Father, and that the Father died in 1684. that Mr. Noſwor- 

thy is Son and Heir to him; that Sir William Baſſet is Colin 

and Heir to Sir Henry, iz. Son and Heir of Elisabeth Baſſet, 
Daughter and Heir of Sir Joſeph Killegretv, elder Brother of Sir 

Henry the 'Teſtator ; that Noſworthy, the Leſſor of the Plaintiff, 

entred and made the Leaſe in the Declaration, &c. But upon 

hs the 
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the whole Matter, whether the ſaid Teſtament made in Wri- 
ting 1645. was a Revocation in Law of the ſaid Deviſe of the 
ſaid Lands to Mrs. Berkley, they are ignorant, and pray the Judg- 
ment of the Court, Et ſi; And upon this Judgment was given for 
the Plaintiff in the Ejectment. DN 
And now it was argued, That the Judgment was Erroneous ; Argument 
that this laſt Will could not be taken to be a Duplicate of the For- for thePlain- 
mer, but muſt be deemeda Revocation. 'That no Will is good but 1 mo 
the Laſt ; that every Willis revokable till Death; that the making ſequent will 
of another doth import a Revocation of all former ones, tho' it "eng 58 
be not ſo expreſly declared in Writing; for it muſt be the laſt, or i 
nothing. That this Conveyance by Will was anciently a Privilege 
by the Civil Law, for People in Extremis,who had not the Time Military or 
or Aſſiſtance neceſſary to make a formal Alienation; and chiefly in- Unſolemn 
tended for Military Men, who were always ſuppoſed to be under 8 1 8 
thoſe Circumſtances ; and therefore the Ceremonies and Number oath 
of Witneſles required of others, were diſpenſed with, as to Sol- 
diers. But now the Rules for Military Teſtaments, as they are 
called, are allowed in moſt Caſes. That as to Lands, by our Law, Local Cu- 
was a Privilege only given to ſome Boroughs and Places within * _ 
the Kingdom ; and particular Cuſtom gave the Liberty of diſpo- Common 
ſing Lands or Houſes by Will, and that by nuncupative Will or Law. 
Parol without Writing; ſo is Bratton, lib. a. fol. 272. Fleta, lib. 5. 
cap. 5. Poteſt legari, ut catallum, tam hareditas quam perquiſitum, 
per Barones London & Burgenſes Oxon, 1 Iuſt. 111. that then came 31g 1 
the Statute of H. 8. and impowers a Deviſe by a Man's laſt Will ral by Sta- 
and Teſtament in Writing; but. ſtill 'tis by his laſt Will. And tutes. 
ſo is Littleton, ſect. 168. If divers Wills, the latter ſhall ſtand, 
and the others are void, 1 Iaſt. 1 1 2. In Truth tis plain Law, the 
firſt Grant and the laſt Teſtament. In Scuinb. 1 part, ſect. 5. p. 14. 
no Man can die with two Wills, but he may with divers Codicils; 
and the latter doth not hinder the former, ſo long as they be not 
contrary. Another Difference there is between Wills and Codi- 
cils: If two Teſtaments be found, and it can't be known, which 
is firſt or laſt, both are void; but the latter Countermands the 
firſt, tho there be a Clauſe in the firſt, that it ſhall not be revoked, 
and tho' an Oath were taken not torevoke; becauſe the Law is ſo, 
and the very Making of a latter doth revoke the former : So is 
Linwood's Provincial de Teftamentis ; Juſtice Dodderidze's Office 
Executor, publiſhed by J/ertworth 29. A verbal Will revokes 
a former written Will, Forſe and Hembling, 4 Rep.60,61. Plowd. 
541. Perkins, ſect. 178, 179. and ſect. 478. The 2 H. 5.8. is full to 
this Purpoſe. There's an Action by an Executor againſt two Execu- 
tors, and they plead a Teſtament whereby they are made Execu- 
tors; and the Plaintiff replies, that the Teſtator afterwards made 
another and himſelf Executor; and held that by the ſecond the 
firſt became void. Now the Meaning of theſe Books cannot be, 
that a Will expreſly revoking, is the only Will that can make a 
Revocation; nor is it, that a Contrariety or Repugnance between 
the one and the other, is neceſſary to make a Revocation: For 2 
| there 
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there be no new Will made, yet a Revocation may be by Word 
of Mouth, as 2 Cro. 49, 115. 1 Cro. 5 1. 3 Cro. 781. nay, a void 
Bequeſt ſhall revoke a Will; ſo ſhall a Dced that hath no Effect, 
as Feoffment without Livery ; a Deviſe to J. S. or to a Corporati- 
on, when there is no ſuch, will do it: So that 'tis not the Contradi- 
ction between the Diſpoſal which revokes, for that which is no 
Diſpoſition at all will do it. Wherefore the Meaning of the Au- 
thors cited is ſomewhat elſe; and it can only be this, That there 
is ſomewhat particular in a Will, to that Inſtrument of Convey- 
ance, more than to any other, that even the Making of a new 
Will is a ſufficient Revocation ; the Words are plain, by the making 
new Will the former are all deſtroyed; for there can be but one laſt, 
And when a Man makes and declares a new Will, that new Will 
muſt be preſumed to contain his whole Mind concerning the Dif- 
poſition of his Eſtate. Declaring his Will imports thus much, and 
excludes all other. When a Man would alter Part of hisWill, there 
is a proper Inſtrument for it, called a Codicil, which is known in 
the Law as wellasthat of a Will: Here's nothing found of a Re- 
ference to the former. 'To judge it otherwiſe, would confound 
the Uſe of Wills and Codicils, and the Diffcrence between them, 
"Tis true that a Man may make partial Wills of ſeveral Parts of 
his Eſtate, and all may ſtand together ; but then they muſt be de- 
clared to be Wills concerning particular Things; and they are but 
ſeveral Pieces of the ſame Will, tho' written in different Papers: 
But then in pleading one of them, you muſt not generally ſay he 
made alt voluntatem, but ultimam voluntat' of ſuch a Thing: But 
here tis aliud teſtamentum, i. e. a general Teſtament. The 2 Rich. 
3 fol. 3. is directly thus, The Defendant pleads one Will, the 
Plaintiff replies another, and Exception taken, becauſe he did not 
traverſe the former, but held needleſs to do ſo, quia per wit tefta- 
ment um, ut placitatur generaliter, primum teſtamentum revocatur 
iu omnibus: And it cannot be pretended, that this might be the ſame 
Will written over again; for if ſo, it could not be aliud; it would 
be the ſame. Theſe are not Quibbles upon Words; for can it be 
ſaid that this is a Deviſe by the laſt Will of Sir H. when there is 
another. Nor is it an Objection, that the Contents do not ap- 
pear; for the Will belongs not to the Heir to keep, and conſe- 
quently not to ſhew ; in pleading he is not bound to a Profert ; 
it is enough that there was a ſubſequent Will. And as the lat- 
ter may Confirm or be conſiſtent with the former, ſo it may 
not be ſo; and the Conſiſtency is not to be preſumed, eſpecially 
againſt an Heir at Law, and in Poſſeſſion. In the Caſe of Coward 
and Marſhal, 3 Cro. 721. the Subſtance of both are declared, and 
thereby they appeared to be Conſiſtent, and conſequently no Re- 
vocation. Here Eadem mens fic teſtandi, the ſame Intent of diſpo- 
{ing his Eſtate the ſame Way can never be thought to continue, 
for then there had been no Occaſion of making another Will. If 
this be not a Revocation, it is an A& void, and to no Purpoſe, 
which is never to be intended. Then it was inſiſted on, That the 
bare Act of making and publiſhing another Will, is a Revocation g 
5 an 
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verſus Edward Noſworthy, Defendant. 


and the Finding of the Contents unknown is void : If this be 
not a Will, 'tis a Codicil ; and that is contrary to the finding of 
the Jury: For the Verdict mentions a ſecand Subſtantive inde- 
pendent Will, without Reference to the former; which ſecond 
Will is a Revocation : And therefore 'twas prayed that the Judg- 
ment ſhould be reverſed. 

It was argued on the other Side, in Behalf of Mr. Noſworthy, prevment 
That this was no Revocation. That here had been a great Stir a- 1 
bout Nothing, for that Nothing appeared againſt his Title; that Error. 

a Man may make a Will of ſeveral Things at ſeveral Times, and 

they both ſhall ſtand ; that a deliberate Will being made, the 
Contents whereof are known, ſhall never be revoked by that 

which is not known : Nothing can be judged upon that which l 
doth not appear, and conſequently it can never be judged to be a 4 
Revocation. Here's another Will, and nothing is given by it, 3 ; 
nothing is found to be given by this ſubſequent Will. The Form 1 
of entring the ancient ; Ma was, Ouibus viſis, leftis & au- | 
ditis, & per Curiam plene intellefiis; now what is here read to | 
make a Revocation? 2 R. 3. fol. 3. is with the Judgment ; for 

there 'tis replied that he made another Executor ; there are the 

Contents pleaded, ſufficient to maintain his Count, and anſwer 

the Defendant's Bar; the Book is, per hoc quod alins Executor 
nominatur. Then was cited 1 Cro. 51. the Reaſon given is, quia 

in dubiis non præſumitur pro teſtamento, and here being a good 

Will, at the moſt the other is doubtful. 1 Cro. 114, 115. Several 

Wills of ſeveral Things may be made. And the ſame Book 595. 

10 Car. 1. which Reſolution Serjeant Maynard, in arguing this 

Caſe below, ſaid that he heard in the Court of King's Bench. 

Tis the ſubje&t Matter of the Wills and the Repugnancy which 

makes the Revocation. In this very Caſe, in the Exchequer, up- 

on an Emnghſh Bill, twas held by Hale to be no Revocation : 

'Tis in Hardres 375. Coke upon Littleton, which hath been quo- 

ted, comments upon theſe Words ſeveral Deviſes, and if there be 

no Deviſe in the Second, there can be no Senſe or Meaning in it ; 

and conſequently unleſs ſome Meaning appear, it can never be an 

Evidence of a Change of his Mind. As it might be a Revocation, 

ſo it might be otherwiſe ; and he, that will have it to be a Revo- 

cation, muſt prove it to be ſuch. No Man can affirm that every 

Will muſt neceſſarily be a Revocation of a former, for the ſecond 

Will might be of another 'Fhing, as Goods; or of another Parcel of 

Land; or in Confirmation of the Former. If in theſe, and many other 

hike Caſes, a latter Will is no Revocation of a former, how can it 

poſſibly with Juſtice be concluded, that a latter Will without Con- 

tents, Purport or Effect, ſhall be a Revocation of a former ? And 

tho the Jury have in this Caſe believed the Witneſſes, and found 

that another Will was made, it may be of dangerous Conſequence 

to incourage and conſtrue this a Revocation, without knowing 

the Contents; for no Will can be ſecure againſt the Swearing of 

a new Will, if there be no Neceſſity of ſhewing it, or proving Judgment af: 
what it was. For which, and other Reaſons, it was prayed that firmed. 
the Judgment might be affirmed; and it was affirmed, 
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Sir William Leach & al, Plaintiffs, ver- 
ſus F. Thomſon Leſſee of Charles Leach, 
Defendant. 


Nav compes / RIT of Error to reverſe a Judgment given in B. R. up- 
mentis. on a ſpecial Verdict, on a Trial at Bar in Ejectment brought 
Ade bei,, by Thomſom on the Demiſe of Charles Leach : The ſpecial Ver- 
Salk. 576. dict finds, that Nicholas Leach was ſeiſed of the Lands in Queſtion 
4 50g. in his Demeſne as of Fee; and being ſo ſeiſed 9 Nov. 19 Car. 2. 
1 Show, 296, he makes his laſt Will, and thereby deviſes the Premiſſes to the 
Err. Heirs Males of his Body lawfully to be begotten; and for Default 
of ſuch Iſſue, to Simon Leach his Brother for his Life, and after 
his Deceaſe to the firſt Son of the Body of the ſaid Simon lawful- 
ly to be begotten, and the Heirs Males of the Body of ſuch firſt Syn 
lawfully to be begotten ; and for Default of ſuch Iſſue, to the ſe- 
| cond, (Fc. and ſoon to the eighth Son, and of all and every other 
Sons, (Fc. and for Default of ſuch Iſſue, to Sir Simon Leach, his 
Kinſman, Son and Heir of Simon Leach of Cadley in Com Devon, 
Eſq; deceaſed, and the Heirs Males of his Body; and for Default 
of ſuch Iſſue, to the right Heirs of him the ſaid Nicholas forever. 
Then they find, That the Lands in the Declaration, and thoſe 
in the Will, are the ſame ; that afterwards, 0iz. 10 Apr. 20 Car. 
2. Nicholas died ſeiſed without Iſſue of his Body; that after his 
Death, the ſaid Simon his Brother and Heir entred, and was ſeiſed 
in his Demeſne at de libero tenemento for Term of his Life; Re- 
mainder to the firſt Son of the Body of the ſaid Simon the Brother, 
and the Heirs of the Body of ſuch firſt Son lawfully to be begot- 
ten; and for Default of ſuch, to the ſecond, c. Remainder to 
Sir Simon in Tail, Remainder to the ſaid Simon the Brother and 

his Heirs. | 
That Simon Leach the Brother ſo being ſeized, afterwards, vis. 
20 Aug. 20 Car. 2. took to Wife Anne the Daughter of Unton 
Crook ; that afterwards the 20 Hug. 25 Car. 2. he being ſo ſeiſed 
did Make, Seal, and as his Deed Deliver a certain Writing, pur- 
porting a Surrender of the ſaid Lands to the ſaid Sir Simon Leach, 
which Writing was prozt, Gc. Then they find, that the ſaid d- 
mon Leach the Brother nom fuit compos mentis ſuæ tempore con. 
feftionis, figillationis & deliberationis ſcripti illius, Gc. That af. 
terwards, 212. 10 Nov. 25 Car. 2. the ſaid Simon the Brother had 
Iſſue of his Body, on the Body of the ſaid Aune his Wife, Charles 
Leach ; that the ſaid Simon died, and Charles Leach the Leſſor 
of the Plaintiff is eldeſt Son and Heir of the ſaid Simon, Gc. Et 
ft videbitur Cur quod, & 6c. Upon this Verdict there was Judgment 

kor the Plaintiff, | 2 

5 ; And 


4 


att . % : Non „ ww 4rd — 0 4 . 
OY * 4 
., 
- 4 F - c 4 
Us J I 


= 


3 Sz EE. 
_— - — — 2 9 
” 
1 r 1 
* 


DA 


4 4 


3 


And now it was argued, That the ſaid Judgment was Errone- Argument 
ous; and ſaid that in the Caſe there were two Queries. 1. If this — — fri 
were a good Surrender, there being no Acceptance or Agreement 
by Sir Simon before the Birth of the firſt Son Charles : But this was 
not inſiſted on before, and therefore waived here, the ſame ha- 
ving been adjudged * the Lords to be a good Surrender, even 
to an Infant without Acceptance, in another Action between the; Lev. 284 
ſame Parties, which you may ſee reported in 2 Yertris 198, 208, * Show. 296. 
Then it was argued on the ſecond Qxzery, That the Leſſor of the 
Plaintiff in the Ejectment, being a Remainder-Man in Tail, 
cannot take any Advantage of his Father's Lunacy. That in this 
Caſe he could claim no Title as Heir at Law to his Father or 
Uncle, becauſe of the intermediate Remainder to the Defendant 
in Tail; ſo that quoad this Eſtate, he is as a mere Stranger, and 
not as Heir : And tho he were able to avoid it by Writ, or the 
like, yet it being once good, the particular Eſtate of Simon the 
Father of Charles was determined, before the Contingent Re- 
mainder to the firſt Son could take Place: And conſequently it 
can never after revive. Then the Queſtion is, Whether this Sur- Void ” 
render by a Non compos, being an Act done by himſelf, and not — 
by Attorney, be void or only voidable: There's no expreſs Caſe 
that a Surrender, by one who is Nom compos, to him in Remain- 
der, is void. Perhaps twill be ſaid, as it hath been, That the 
Acts of a Madman are mere Nullities by all Laws in the World. 
But to this tis an Anſwer, That the Laws of Eugland have made 
good and honeſt Proviſions for them, ſo as to avoid their Acts for 
the Benefit of the Party, of the King and of the Heir. But it was 
repeated, that this was a Contingent Remainder, and if it could 
not veſt when the particular Eſtate did determine, whether by 
Death or Surrender, it never could veſt at all; for a future Right 
to defeat the Surrender, as Heir, cannot ſupport ſuch a Contin- 
gency. A preſent Right of Entry would; but if no ſuch preſent 
Right, the Remainder is gone for ever ; and here was no ſuch in 
Charles. If Tenant for Lite make a Feoffment with Condition of 
Re-entry, the Contingent Remainder ſhall never ariſe again, tho' 
the Condition be broken, and a Re-entry were made. So is the 
Caſe of Parefoy verſus Ropers, 2 Saund. 380. Migg verſus Villers, 
2 Rolls Abridg. 796. and then Charles cannot avoid this Deed ; 
for the Avoiding of a Deed is to take ſomewhat out of the Way, 
in order to the Reveſting of ſomewhat : But here was nothing to 
work upon ; for if the Surrender were good for a Moment, the 
particular Eſtate for Life was once gone, and conſequently for 
ever ; and this muſt hold, unleſs the A& were totally void. 

'Then 'twas argued, 'That during the Life of the Party, 'twas 
only voidable for the King by Office ; no Man can ſtultify him- 
ſelf ; and ſo is the great Reſolution in Beoerly's Caſe, 4 Rep. and 
1 Inſt. 247. and Mhittingham's Caſe, 8 Rep. and if it be not void 
as to himſelf, it cannot be void as to others. And tho' Fit gh. in 
bis N. B. ſays that he himſelf may have a dum non fuit compos, that 
is not agreeable to the received Law ; for Beverly's Caſe * 9588 

aken 
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"Sir Simon Leach & af, Plaintiff, 


Reaſon why 


Non compos 


ſhall not ſtul- 
ity himſelf. therefore tis, as it were, impoſſible for him to be able to ſay that 


ſhaken till now; and Firzh. ſuppoſes it only voidable, by ſaying 
that Writ doth lie. There is alſo a Reaſon for this Rule of Law, 
that a Man ſhallnot diſable himſelf by Pretence of Diſtraction; be- 
cauſe if the Pretence were true, he had no Memory, and conſe- 

uently could not know or remember that he did ſuch an Act: And 


he was ſo diſtracted when he did it: Tis for him to ſay what 'tis 
not poſſible for him to know. But they would compare this to the 
Caſe of an Infant; yet even there all his Acts are not void: His 
Bond is only avoidable ; he cannot plead that tis not his Deed, 
"Tis true, that Acts apparently to his Prejudice cannot be good, 
as 1 Cro. 502. Suppoſe a Non compos Signs, Seals and Delivers 
ſuch a Deed, and after recovers his Senſes, and agrees to it, would 
not this be a good Surrender from the firſt > Perkins ſect. 23. 1 Inſt. 
2, and if it can be made good by a ſubſequent Agreement, twas 
not totally void, and if not totally void, 'tis with the Plaintiff in 
Error: The Law, beſides, is very tender in caſe of Freeholds, to 
make Conveyances void by bare Averments, and this would be of 
dangerous Conſequence, if when there was no Inquiſition or Com- 
miſhon of Lunacy during Life, that thirty or forty Years after a 
Conveyance it ſhould be in the Power of a Stranger to ſay, that 
the Vendor was Mad. Twill make Purchaſors unſafe : Acts ſo- 
lemnly done ought to have a ſolemn Avoidance. The 1 H.s5. 
cup. 5. makes a Fine to be void; tis void as a Bar, but yet it makes 
a Diſcontinuance, and muſt be ſolemnly avoided. Lincoln Col- 
lege Caſe, 3 Rep. Stroud and Marſhal, 3 Cro. 398. Dett ſur Ob- 
lig The Defendant pleads that at the Time he was of zone ſane 
Memory, and on Demurrer adjudged no Plea ; and the Opinion 
of Fitzh. held not to be Law. And 3 Cro. 62 2. 50 Aſif. 2. Fitzh. 
Tfue, 53. a Releaſe by a Non compos, which is much the ſame 
with a Surrender, only one works Upwards, and the other Down- 
wards; and after Recovery the Party agrees to it, the ſame is 
binding, 39 H. 6. 42. and 49 E. 3. 13. Then was mentioned the 
Proviſion of the Law in theſe Caſes, beſides the Care of the Court 
of Chancery, which protects the weak and unwary by Rules of 
Equity. There's a Writ de Ideota Iuquirend, and the expreſs 
Direction of the Writ is to inquire quas terras alienavit, which 
ſhews that tis not void. The Statute of Prærogativa Regis, is ex- 
peel Authority for it; the Reaſon given is, that ſuch Perſons Lands 

ould not be aliened to their Hurt, or the King's. It muſt be a- 
grced, that before Office found the King cannot avoid the Aliena- 
tion, even of an Ideot; and then after Office, the Practiſe is to Iſ- 
ſue a Scire facias to him in Poſſeſſion, or to the Alienee; and ſo is 
Fitzh. tit. Scire facias, pl. 2. 106. All theſe Methods preſcribed 
by the Law would be uſeleſs, if the Acts themſelves were void - 


Then tis as certain, that the Office muſt be found during the Par- 


ty's Life, and during the Inſanity, and not afterwards. If there had 
been an Office, twould only avoid it with a Proſpect, as it would 
be in caſe of an Heir after Death: Even after an Office, the King 
cannot have the Profits from the Time of the Alienation : 2 
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ſhews it not void from the Beginning. If a Suit be againſt an 
Ideot after Inquiſition, the Ideot cannot plead it, but the King 
ſhall ſend a Super ſedeas to the Judges, ſuggeſting the Inquiſition ; 
ſo that even then the Party himſelf cannot avoid it. 

As to the other way of avoiding it by the Heir, it muſt be by 
Writ or Entry; and till Entry or Writ the Act remains good. But 
here's no Conteſt with the Party himſelf, or with his Heirs, but 
with a Remainder Man. This Act of Surrender was no tortious 
Act, it wrought no Diſcontinuance : There was no Truſt in him 
to preſerve the Contingent Remainder : A Feoffment with Live- 
ry is allowed not to be void, and yet that may do a Wrong by 
Diſcontinuance, & c. As to the Pretence that a Warrant of Attor- 
ney to make Livery is void, that doth not reach this Caſe; for 
here's an Act done by himſelf, which would have paſſed the Eſtate 
as by and from himſelf, if he had been of ſound Mind, = 

Then *twas deſired that the other Side would ſhew any ſuch 
Caſe as this: Whereas Multitudes of Gifts, Grants, Releaſes, 
Bonds and other Specialties, ſealed and delivered by the Party 
kimſelf, are allowed to be good. And the ſame Reaton holds for 
aSurrender made in Perſon; and there's no Difference between a 
Livery made in Perſon and a Surrender; the A& bcing Perſonal, 
and not by another under his Authority, makes the Livery good ; 
and ſo it ought to be here. 18 E. 4. 2. Perkins, ſet. 139. And 
tis obſervable in 39 H. 6. 42. per Priſot, upon the Inquiſition 
tis reſeiſed and reveſted into the Intereſt of the Ideot, and conſe- 
quently of the King: And if reveſted, 'twas once out of him. 
Now here's no Prejudice to the Man himſelf by this Opinion; he 
is taken Care of, and his Acts avoided by the King on his Behalf; 
and his Heirs may avoid them : But that Strangers ſhould take 
Notice of them as void, was denied ; and therefore prayed that 
the Judgment ſhould be reverſed, 

On the other Side it was argued with the Judgment, That this Argument 
never was a Surrender ; that 'twas againſt Senſe and Reaſon, to 32 De- 
allow the Acts of a Madman, a Perſon diſtracted, to be valid to Error 
any Purpoſe. That in Caſe of Livery it had been allowed to be 
only voidable, by Reaſon of the Solemnity and Notoriety of the 
Thing: But in caſe of a Deed, or a Thing paſſing only by Deed, 
twas otherwiſe. And Bratton, Britton, Fleta, and 4 Regiſter 
were cited, where tis declared who can take, and who can alien, 
and that a Madman cannot alien; and Firzh. is of Opinion, that 
the Writ of dum non fuit compos may be brought by himſelf. That 
there was a Notion ſcattered in the Books, that ſuch Acts are only 
voidable; but the Reaſon of the Law is otherwiſe. 39 H. 6. 42. hath 
the Diſtinction; that Feoffment with Livery is good, but if Livery be 
by Warrant of Attorney, 'tis void. If it be a Feoffment with War- 
ranty by Deed, and Poſſeſſion delivered with his own Hands, yet 
the Warranty is void, becauſe the Deed is void. Perþ. 5. The Deed 
ofa Madman is void. If he grants a Rent, tis void. If an Infant 
makes a Warrant of Attorney, tis void; fo is J/hittingham's Caſe. 
A Deed and a Will are not to be diſtinguiſhed ; and by the ſame 
Reaſon that the one is void, the other is ſo. Finch 102. is 3 
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„Hg Fel of Lincoln, Appellant. 


ral; all Deeds of a Man of aon ſane memorie are null 12 3 
Shulter' Caſe, 'Tis an Offence to procure a Deed from him. The 
Civil Law makes all his Acts, which he doth without Conſent 


of his Curator, to be void. A Madman is taken pro abſente. Tis 


a Rule unaccountable, That a Man ſhall not ſtultify himſelf, 
that he ſhall not be able to excuſe himſelf by the Viſitation of 
Heaven, when he may plead Dureſs from Men, to avoid his 
own AR. "Tis abſurd to ſay, That a Deed procured from a Man 
in a Fever, or in Bethlehem, ſhall be valid to any Purpoſe, 
Fitzherbert, who was a good Lawyer, ridicules the Pretence, 
and maintains, That he himſelf may avoid ſuch Act. Then were 
cited 2 Inſt. 14. Lloyd and Gregory, 1 Cro. 501, 502. Perkins, tit. 
Grant, 13. Then it was ſaid, 'That in this Caſe there needs not 
much Argument, the Reaſon of the Thing expoſes the pretend- 
| ed Law. And the Judges have declared that this Surrender is 

void; the Word amens or demens imply that the Man hath no 

Mind, and conſequently could make no Conveyance, Where- 


Judgment fore it was prayed that the Judgment ſhould be affirmed ; and 


4 f | 
«red without much Debate it was accordingly affirmed. 


Henry Earl of Lincoln, by Suſanna Coun 
teſs of Lincoln his Mother and Pro- 
cheine Amye, Appellant, verſus Samuel 
Roll, Eſq; Vere Booth, Hugh Forteſcue, 
Efq; and Brideet his Wife & al, Re- 
ſpondents. 


PPEAL from a Decree of Diſmiſſion in Chancery : The 


Will revoked 
by fubſe- 
quent Deed 


ror, atering Ea rl 
For the Dif. c. after his Mother's Deceaſe (who is yet living) and of other 
ferences Lands of about 3000 J. per Annum, Part of the ancient Eftate of 
ice 1 VeN- the Family; and ae ror Default of Iſſue Male by himſelf, 


141,192; 5-5 | a | 4 } | 
BOLL his Eſtate ſhould go with the Honour, made his Will the 20 Spr. 


1 Salk. 158. 34 Car. 2. and thereby deviſed the Premiſſes to Sir Francis Clinton 


2 * Life, Remainder to his firſt and other Sons in Tail Male, with 


Cro. Jac. 49. many Remainders over to ſuch Perfons in Tail Male, to whom 
0 3 495, the Honour might deſcend ; and directed that his Houſhold Goods 
COT at -- - - ſhould remain there as Heir-Looms, to be enjoyed by 
the next Heir Male, who ſhould be Earl of Lincoln, and made 
the ſaid Sir Francis, the Appellant's Father, and after his Death, 
Earl of Lincoln, Executor. On the 6th of Noo. 36 Car. 2. Earl 
Edward made another Will in Writing in like Manner, with the 
Alteration of ſome Perſonal Legacies; and afterwards in April 
1686. and in Dec. 1690, did republiſh his Will. Then Earl 6 
I | 20 


"A Caſe was thus; Edward late Earl of Lincoln, who was Son 
of the Teſta- and Heir of Edward Lord Clinton, the only Son of Theophilus 


oy 1 1 0 as. a. 
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. verſus Samuel Roll, Efq, e al, Reſpondents. 
ard ſold Part to Richard Wynne, Eſq; for 24491 J. 3 f. 6. d. and 
mortgaged the Premiſles in Queſtion to him for 12200 J. Then 
Earl Edward by Deed of Leafe and Releaſe, dated the 25th and 
28th of April 1691. conveys his whole Eſtate to the Reſpondents 
Davenport and Townſend, and their Heirs, to the Uſe of him and 
his Heirs, till his then intended Marriage ſhould take effect: And 
after ſuch Marriage had, then as to Part, in Truſt for his intended 
Wife and her Heirs and Aſſigns for ever: And as to the reſt, in 
Truſt to permit the ſaid Earl to receive the Profits during his Life; 
and after his Deceaſe, to ſell the ſame for the beſt Price, and out 
of the Money raiſed by Sale, to defray the Funeral Expences, 


vas — 


and pay his Debts, and deliver the Surplus, as he ſhould (by his 


laſt Will and Teſtament in Writing, atteſted by three Witneſles, 
or by another Deed in Writing ſo atteſted) appoint ; and for want 
thereof to the Exccutors and Adminiſtrators of the Earl; with a 
Proviſo, That the ſaid Earl, by his laſt Will and Teſtament, or 


any other Decd in Writing (to be thereafter by him made and 


executed and atteſted as aforeſaid) might alter, change, deter- 
mine, or make void all or any the Truſts aforeſaid; and for waht 

of ſuch after to be made Will or Deed, then in Truſt for the ſaid 
Earl Edward, his Heirs and Aſſigns for ever. Earl Edward died 
without Iſſue of his Body, and without Marriage. 


The Appellant exhibited a Bill to have the ſaid Deeds of Leaſe 
and Releaſe ſet afide, and to have the Will executed. The Re- 
ſpondents, as Heirs, inſiſt upon the Deeds as a Revocation; and 
their Heirſhip was thus: T heophilus Earl had Iſſue Edward, Ku- 
t harine, Arabella and Margaret; Edward died in the Life- time 
of Theophilus, leaving Iſſue Edward late Earl of Lincoln; Ka- 
tharine, by Sir George Booth, had Iſſue the Reſpondent Peer 
Booth; Arabella, by Robert Roll, had Iſſue Samuel Roll; and 
Margaret married Hugh Boſcowen, and had Iſſue the Reſpondent 
Bridget Forteſcue. And the Court, aſſiſted with the two Chief 
Juſtices and Mr. Juſtice Powel, ſaw no Cauſe to relieve the Appel- 
lant. | 

And now it was argued with the Appeal, That the Difmiſſion 


made by the ſaid Earl on that behalf; ſo as the ſaid Earl did con- 
tinue, and at the Time of his Death was ſeiſed of the ſame E- 
ſtate in the Premiſſes he had at the Time of making and publiſh- 
ing the Will. That if at Law the Deeds of Leaſe and Releaſe 
were in Strictneſs a Revocation of the Will, yet in Equity they 
ought not to be conſtrued a Revocation of the faid Will, fo often 
and ſo ſolemnly and deliberately made and publiſhed, and upon 
ſo good a Conſideration as the Support of the Honour. That the 
faid Will was the Reſult of theEarl's continued Intentions through- 
out his Life, and the Deeds were only the Effect of ſome ſudden 
Fancy or Paſſion ; and even by thoſe Deeds no Benefit was deſign- 
ed tothe Reſpondents ; for the Diſpoſition of the Surplus wy as 
3 | ou 
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was Erroncous, there being Cauſe for Reltef: For that the Mar- Cn Toe 


riage never did take effect, nor any ſerious Overture or Treaty was pellant. 
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Henry Earl of Lincoln, Appellant. 


42. 


Argument 
for the Re- 
ſpondents. 


ſhould be raiſed by the Sale, was to be to his Executor Sir F.C, 
the Appellant's Father: And that did evidence a continued Kind- 
neſs to him, who never had offended him, and no Regard to the 
Reſpondents, who (tho' they were his Heirs general) were related 
only at a Diſtance, and ſcarcely known by him; and very well 
e for by great Port ions raiſed out of the Eſtate for their 
Mot ers. | 
Then 'twas argued, that this Eſtate was merely an equitable 
one; and conſequently Equity only ought to govern the Diſpoſi- 


tion of it. Here's no expreſs Revocation pretended : That a Mort- 


gage in Fee is no Revocation, for in Equity it doth not make the 


Eſtate another's. Here is a noble Peer, who is to ſit in the Seat or 


Place of his Anceſtors, and therefore no Preſumption, Intendment 
or forced Implication ought-to be againſt him or his Intereſt, 
That this was deſigned to take effect, in caſe the Marriage was 
had, and not otherwiſe: That here was no Intention to revoke, 
but upon the Contingency of his Marriage, And there was cited 


1 Chan Rep. Zoch and Barker's Caſe 1625. in the Lord Coventry's time, Chan. 


Rep. and the Lord Boucher's Caſe in Edward the Sixth's Time; 
the Caſe was ſaid to be in Dyer, left as a Quære, and in 1 Roll 


Abridg. And for theſe and many other Reaſons and Authorities 


urged, 'twas prayed that the Diſmiſſion ſhould be Reverſed and 
the Appellant relieved. 


On the other Side 'twas inſiſted, That tho' this was not an ex: 


preſs. Revocation by the Uſe of Words declaring it to be ſuch, yet 


'twas a true, legal, and effectual Revocation ; that theſe Deeds of 
. Leaſe and Releaſe did alter the Eſtate; that here'twas for Payment 


of Debts, as well as in Conſideration of the intended Marriage; 
that here was a manifeſt Change of his Intention; that both Will 
and Deed were voluntary and inconſiſtent, and thercfore the lat- 
ter muſt ſtand ; that here were no Children or Creditors claiming 


under the Will; that tho' the ſubject Matter were an equitable 


Intereſt, yet Equity ought to follow the Rules of Law ; that 
the Law made this a good Revocation, and Equity ought to judge 
it the ſame Way, unleſs Fraud were proved to be uſed in the pro- 
curing of the Execution of theſe Deeds. That the Reaſon why a 
Mortgage even in Fee, is not a Revocation, is becauſe a Mott- 
gage doth carry upon the Face of it a Defeaſance; 'tisnot reckon- 
ed an Inheritance to the Heir of the Mortgagee, but ſhall be Per- 
ſonal Eſtate, and Aſſets to pay the Mortgagee's Debts. This Deed 
was revocable by an after Will; which ſhews the Party to have 
no Regard for any former Will: Nor is there any Reference to 
the Will then in Being. If a Marriage had happened, twould be 


agreed to have been a Revocation; and if ſo, when was the Will 


revoked by that Act? By the Deed, or by the Marriage? Then 
it was ſaid that it certainly would have been revoked by the Deed; 
and conſequently ought to be conſtrued a Revocation, tho' no 
Marriage did enſuc. Revocations are the ſame in Equity as at 
Law; and ſo it was held in the Caſe of the Earls of Bath and 


1 | Mouutag ue. 
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" verſus Samuel Roll, Eſq; & al, Reſpondents. 


Mountagne. The Statute of Frauds never was thought to extend 
to ſuch Revocations as theſe. Tho Earl Edward's Intentions 
were once to ſupport the Honour with the Eſtate; yet it was 
always in his Power-to alter it. The Leaſe and Releaſe paſſed 
the Equity of Redemption; and conſequently tis the ſame now 
between the Appellant and Reſpondents, as if there had been no 
Mortgage in the Caſe. 


"Twas further urged, That a Will is but an imperfe& Convey- 


ance, inchoate only, and ambulatory (as the Books term it) till 


the Death of the Party; and another Will may revoke it: And 
with greater Reaſon may a Deed, which alters the Eſtate, and 
ſhewsa Change of the Intention of the Perſon who was Owner 
of it. 'There's no necd of a Conſideration to warrant the Revo- 
cation of a Will ;there needs no Reaſon to be given for it; tis on- 
ly the Mind of the Party which both makes and revokes the Will. 
A Will is only the Signification of a Man's Purpoſe, how his E- 
ſtate ſhall go after his Death: And tho' it be ſolemnly made in 
Writing, ſigned, publiſhed and atteſted ; yet if he do any in- 
termediate Act, whereby it muſt be neceſlarily inferred, that 
ſuch Purpoſe and Intention of his did not continue, the Conſe- 
quent muſt be, that what was done before, as to ſuch Will, is 
totally defeated ; and unleſs it be ſet up anew by a Republica- 


tion, tis as no Will. The Caſe of Mountague and Feffryes,1 Rolls 


Abridg. 615. and Moore 429. proves this. If Conveyance at Law 
ſhews an Intent different from the Will as to Lands, twill be a 
Revocation, tho' ſuch Conveyance be not perfect to all Purpoſes. 
Hodgkinſon verſus Mood, Cro. Car. 23. Tis a Revocation, tho 
the Owner ſhould be in again, as of his old Reverſion. The 
Caſe of Leſtrange and Temple 14 Car. 2. reported in Sid. 90. 1 
Keble 357. is ſtronger ; but this is ſtronger yet: Becauſe tis not 
to the old Uſe, but limited in a different Manner. "Tis a quali- 
hed Fee, and to be determined upon the Qualifications taking 
effect, and ſo cannot be the old Eſtate. And if it were, yet tis 
a Revocation ; and there's no Circumſtance in the Caſe, that 


can direct a Court of Equity to differ from the Law. And Decree af. 
therefore it was prayed, that the Decree of Diſmiſſion might be firmed. 


affirmed; and it was affirmed, 
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John Fox Gen, Plaintiff, verſus Simon 
Harcourt Arm, Defendant. 


ark of the RIT of Error on a Judgment in B. R. The Caſe. was 
Peace, hi: upon a ſpecial Verdict, in an Action of the Caſe upon an 
_ 4 Indebitatus 4ſſumpſit for Monies received to the Plaintiff's Uſe, 
pointed, and brought there by Harcourt verſus Fox, which Verdict finds the 
W 4 37 H. 8. cap: 1. intitled, a Bill for Cyſios Rotulorum and Clerk- 
506, 516, hip of the Peace. Then they find the 1 V. & Ma. intitled, An 
4 Mod. 167. Act for enabling Lords Commiſſioners for the Great Seal to ex- 
-- Ln ecute the Office of Lord Chancellor or Lord Keeper, and ſeveral 
Saunders Clauſes therein concerning this Matter. Then they find that John 
v. Owen, Earl of Clare was by Letters Patent, dated the 9th Day of July 
Anno 1 V. & Ma. according to the 37 H. 8. made Cuftos Rotu- 
lorum for the County of Middleſex, and ſet forth the Letters Pa- 
tent in hæc verba. Then they find that the Office of Clerk of 
the Peace for this County being void, the Earl of Clare by wri- 
ting under his Hand and Seal, dated 19 July Anno primo, did 
nominate, appoint, and conſtitute. the Plaintiff, Mr. Harcourt, to 
be Clerk of the Peace for Middleſex for ſo long Time only 
as he ſhould well demean himſelf therein; and the Inſtrument 
was found i hæc verba. Then they find him to be a Perſon. ref 
dent in the County, capable and ſufficient to have and execute the 
Office; that he took upon him the Execution of the ſaid Office; 
and before he did ſo, he at the Quarter-Seſſions for the ſaid 
County, in open Seſſions, took the Oath required by the late 
Act of this King, and the Oath of Clerk of the Peace, and did 
do and perform all Things neceſſary to make him a compleat 
Officer; and that during all the Time he did execute the ſaid 
Office he demeaned himſelf well, 5 

Then tis found, that on the fifth of February Anno tertio, the 
ſaid Earl of Clare was in due Manner removed from being Cu/tos; 
and William Earl of Bedford, by Letters Patent dated the ſixth 
of Febr. was made Cuſtos according to the 37 H. 8. and thoſe 


J 


Appointment in Writing, dated the fifteenth of February by the 
ſaid Earl, of the ſaid Fox to be Clerk of the Peace for the ſaid 
County ; to hold the ſaid Office for and during the Time the Earl 
ſhould enjoy and exerciſe the ſaid Office of C/?os, ſo as he well 
demean himſelf therein. 'They, likewiſe find Fox to be a Perſon 
capable, Oc. and that he took the Oath, and did the other Things 
requiſite to qualify himſelf for the ſaid Office; that he did there- 
upon enter on the Execution of the ſaid Office ; and during the 
Time that he executed it, he well demeaned himſelf therein, and 
did take the Fees belonging to the ſaid Office, which they found 
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Simon Harcourt Arm, Defendant. „ 


to be to the Value, of five Shillings; Sed trum, Gc. Et ſi, &c. 
Et ſi, Gc. Upon this Judgment was given for the Plaintiff be- 
b. 0 8 
And it was now argued for the Plaintiff in the Writ of Error, Argument 
That this Judgment ought to be reverſed. And firſt it was ſaid, 5 thePlain- 
that whatſoever, the Common Law was, as to ancient Offices, res 
could be no Rule in this Matter: Many and moſt of thoſe were 
for Life ; but my Lord Coke ſays, 'That the Office of Chancellor of 
England could not be granted to any one for Life; becauſe it was 
never ſo granted. The like of Treaſurer: So that Cuſtom, and On ofthe 
nothing elſe, can govern in thoſe Offices. But here can be no Pre- Clerkof the 
tence of its being a Common Law Office; forthe Common Law Peace, 
knew no ſuch Thing as Juſtices of the Peace, to whom, they ſay, 
he is a Clerk. 'That the firſt Statute which makes Juſtices, hath 
no Mention of Clerk ; but it was merely an Incident ; ſome Per- 
ſon of Neceſſity was. to officiate in that Kind : And where he is cal- 
led the Jultices Clerk, it can only be, that he was one appointed 
by them to make and write their Records for them; and tis pro- and 4 
bable that in ancient Time, he that was their Clerk was Cu/tos th oy 
Rotulorum, and intruſted with the keeping of the Records. Then 
it coming to be an honorary Thing to be Ct, he that was the 
moſt eminent for Quality amongſt them, was appointed to that 
Truſt ; and then he appointed his Clerk under him: For there's 
no ancient Statute or Law, that impowered the Chancellor to 
make a Cuſtos; but he making out the Commiſſion of the Peace, 
might very well name. one of them-to be Keeper of the Records, 
and to have the firſt Place amongſt them. And ſuch Perſon might 
very well appoint his Deputy or Servant, who in Time came to 
be Clerk of the Peace. We have no certain, but this is the moſt 
probable, Account of the Thing. 

Then the Statute of 37 H. 8. recites, That the Chancellor 
had much perverted the Inſtitution, by aſſuming to make Cuſtos's 
for Life, and ſo the Clerks of the Peace were for Life likewiſe. 
The End of that Act was not only to remove ignorant Perſons; 
for the Common Law it ſelf would turn any ſuch, out of Office, 
if he be not able to perform the Duty of it; but the Grants for 
Life, were the great Grievance : And therefore to remedy that 
Miſchief the Cuſtos muſt be appointed by Bill ſigned with the 
King's own Hand, and at his Pleaſure removeable; and the Clerk 
of the Peace to be appointed by the Cſtos, and to continue only 
during the Time of the others continuing to be Cſtor. This 
(tho' not in the Negative) doth amount to it, vg. that he ſhall 
continue no longer: Eſpecially when the Act recites the Miſchief 
to be a Continuance during Life; it implies that the Clerkſhip of 
the Peace ſhould be never granted, for a longer Intereſt, than the 
Cuſtos had in his Office. The 3 & 4 E. 6. doth indeed repeal 
Part of the 37H. 8. not by expreſs Words, but by a very ſtrong 
Implication, by giving the Chancellor a Power to nominate the 
Cuftos : But the Office of Clerk of the Peace is not toucht by har 
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of E. 6. and continues as ſettled by 37 H. 8. which is during the 
Continuance of the Cuſtor. | . 

Then 'tis the new Statute, which gives the Occaſion of the 
preſent Diſpute; and there's nothing in this Act, which can make 
ſuch an Alteration in the Law, as was below contended for. The 
Words, So long only as he ſhall well demean himſelf, are not en- 
larging of his Eſtate, but Reſtrictive: And whenſoever tis conſi- 
dered how to make a Grant for Life to be good, you muſt conſi- 
der the Power and Capacity of the Grantor, and how the 'Thing 
is capable of being ſo granted: As in Caſe of Tenant in Tail, or 
Fee, and each makes a Leaſe for Life; in the latter Caſe, tis 
for the Life of the Leſſee : And in the former, for the Life of the 
'Tenant in Tail, becauſe of the different Capacities of the Gran- 
tors: And ſo the Thing it ſelf is conſiderable. Here's an expreſs 
Statute, that ſaith it ſhall be only during the Continuance of the 
Cuftos ;now that Proviſion is to be purſued. "Tis ſaid, that a Grant 
quam din ſe bene geſſerit, isfor Life; but the Words themſelves do 
not import any ſuch Thing: Tis indeed a reſtrictive Condition 
which the Law impoſes upon all Offices ; for Misbehaviour in 
any Office, if in Fee, is a Forfeiture: But the chiefeſt Conſider- 
ation is, if it be an Office that is capable of being granted for 
Life. If it be ſo, theſe Words may amount to a grant for Life, as 
expounded by Uſage and the Nature or Capacity of the Office it 
ſelf ; but otherwiſe, if the Office be not grantable for Life, ſuch 
Words will not give an Eſtate for Life: Theſe Words ſeem only 


to be an Expreſſion of what the Law always implieth, tho' not 


articularly expreſſed. If it operate any Thing, it ſeems only to 
ave Reference to the Power of the Grantor, as a Reſtriction on 
him; and not as an Enlargement of the Eſtate of the Grantee : 
Eſpecially where by a Law in Being, there's an Incapacity upon 
the very Office not to be granted for Life. 
Then it was urged that the Statute of 37 H. 8. was not re- 


pealed: The 3 & 4 £.6. doth not alter this Matter at all; and 
where it did make any Alteration, the ſame is expreſly repealed 


by this laſt Act in Queſtion. It is a ſettled Rule, that if there be 
two Statutes, and both conſiſtent and not contradictory, the lat- 
ter can never be ſaid to repeal the former; and ſo is Dr. Foſter's 
Caſe 11 Rep. 5, 6. ſo it is in Wills, Hodgkinſon and Wood, Cre. 
Car. 23. This laſt Act of V. & M. is conſiſtent with the 37 H. 


8. the one ſays, He ſhall continue during the Time that the C- 


tos doth remain ſuch, ſo as he demean himſelf well: The other 


ſays, He ſhall enjoy his Place, ſo long only as he demeans him- 


ſelf well in it. Now take the Office to be by the 37 H. 8. only 
grantable to hold during the Continuance of the Cuſtos, then ſup- 
poſe in the ſame Act, it ſhould be ſaid to hold ſo long only as he 
demean himſelf well; where is the Inconſiſtency or Contradicti- 
on? And if none, then this laſt A& doth not Repeal the for- 
mer as to this Matter. And Mr. Fox's Grant is purſuant to the 
Statute of H. 8. and Mr. Harcomt's hath no Relation to it. 
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Stmon Harcourt Arni; Defendant. 


Then 'twas argued, That twas unreaſonable that a Cuſtos 
ſhould have an Officer under him of another's Choice; when 
himſelf is reſponſible for the Records which ſuch Officer is con- 
cerned with. The primary Intent of this laſt Act was only to 
ſettle the Doubts about the Keepers of the Great Seal : Not to 
alter the Eſtate of the Office of Clerk of the Peace: The Offices 
of the Judges in Neſtminſter-hall determine with the King's Life 
who grants them, tho they are granted to hold during good Be- 
haviour. In this Act, the Reaſon of uſing theſe Words was for 
Caution; to advertiſe them that Misbehaviour ſhould forfeit their 
Places. If an Alteration of the Law had been intended, they 
would have ſaid for Life, ſo as he demean himſelf well, eſpecial 
when (as was ſaid before) he was removeable for Misbehaviour 
by the former Laws in Being. Wherefore upon the whole Matter 
it was prayed that Judgment might be reverſed, 


On the other Side it was argued with the Judgment, That tis Argument 


clear and apparent that this Act of V. & M. was made only to 
ſatisfy Doubts, and prevent Queſtions about the Office for the 
Cuſtody of the Great Seal, but to ſettle the Manner of naming 
the Cuſios and Clerk of the Peace. And that 'tis in Part intro- 
ductive of a new Law; and in part a Revivor of the old: But the 
general End was, that the Office of Clerk ſhould be filled and 
executed by a learned, able, honeſt Perſon ; becauſe it concerns 
the Adminiſtration of Juſtice. He is the King's Attorney in many 
Reſpects; he not only writes the Senſe of the Juſtices in their 
Orders; but draws Indictments, and upon Traverſes he joins Iſ- 
ſue, as one qui os Domino Rege in ea parte ſequitur, and prays 
Judgment for the King in many Caſes; joins in Demurrer, when 
Occaſion requires, and is, in the Seſſions, the ſame as the Clerk 
of the Crown is in the King's Bench. Now to accompliſh this 


End of having a Perſon well qualified, and to encourage and 


oblige him to his good Behaviour, it requires a Reſidence in the 
County; it enjoins that the Perſon named be able; it ſubjects him 
to the Juriſdiction of the Juſtices, who have a daily Obſervance 
of his Demeanour ; it gives them a Power to remove him upon 
a juſt Complaint, which they could not before; it frees him 
from the uſual 'Temptation to Fraud and Corruption, by intro- 
ducing him gratis & ſine pretio ; and to provoke his Care and 
Diligence, it gives him a more durable Eſtate in his Office, than 
he had before, when he bought it, ig. Freehold, an Eſtate for 
his Life. That it ſhould be ſo, is convenient ; becauſe, then he 
will be encouraged to endeavour the Increaſe of his Knowledge 
in that Employment, which he may enjoy during Life : Whereas 
precarious dependant Intereſts in Places tempt Men to the contrary. 
That this is an Eſtate for Life, appears from the Words of the 
A& ; they do dire& how long he ſhall enjoy his Office ; ſo long 
only as he ſhall behave himſelf well. If the Word only had been 
omitted, there could be no Colour for a Doubt. By 1 [nft.q2. 'Tis 
an Eſtate for Life, determinable upon Misbehaviour; for Gros 
Tt gooc 
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John Fox Gen. Plaintiff, verſus 


Objections 
aniwered, 


good Behaviour is during Life; tis ſo long as he doth behave him- 
ſelf well; i. e. If he behaves himſelf well in it ſo long as he lives, 
he is to have it ſo long as he lives; during Life, and during good 
Demeanour, are therefore ſynonymous Phraſes, the ſame Thing 
when uſed with relation to Offices; the Condition annexed, if ob- 
ſerved, continues it during Life, the contrary determines it. This 


is the Rule and Law in caſe of Offces in general, and muſt hold 


in this: For this is an Office, 2 H. 9.1. He is called At Domi- 
ui Regis.” Tis capable of being enjoyed for Life; and conſequent- 
ly of being granted ſo ; eſpecially when an Act of Parliament de- 


elares it ſhall be ſo. There's nothing in the Nature of the Em- 


ployment that hinders it; and there can be no Doubt, but that 
a Statute may impower a Cuſtos in Poſſeſſion, who hath only an 
Eſtate at will, to name a Clerk to hold during Life or good Be- 
haviour. The Juſtices are at Pleaſure ; ſuppoſe then the Act had 
ſaid, That they ſhould name him in this Manner; he muſt have 


continued, tho they had died, or had been removed. The Caſe 
is the ſame here; he is as much intruſted with the Acts of the 


| Juſtices, as with the Records belonging to the keeping of the Cu- 


ftos. Then there's nothing in the Act that favours of an Intenti- 
on to make him dependent on the Cyftos's Office: The Cuſtos is 
to name him, but the Juſtices have the Control over him; he is 
an Officer to the Seſſions, and the Juſtices only can remove him. 
The Limitation of the Intereſt of the Cuſtos in his Office, and that 
of the Clerk, are different; and that ſhews, that the Duration 
of the one was not to depend on the other. Beſides, the Cuſtos 
is to name, not when he ſhall be made Cuſtos (as it would have 
been worded, if the Intention advanced on the other Side had 
been true) but whenſoever it ſhall be void. It doth not ſay, every 
new Cuftos ſhall ; or that every Cſtos ſhall name: But generally 


when 'tis void, he ſhall, &c. 

Then as to the Objection, That this new Act is conſiſtent with 
bhe 37 H. 8. and therefore that is ſtill in Force: Twas anſwer- 
ed, That by the former Act he was intirely placed under the C#ſtos 
who had Power to diſplace him upon Miſcarriage. The Seſſions 
then could not do it, tho' a Court, and a Court of Record: They 
might ſuſpend him, but could not deprive him of his Office, 
even for ill Demeanour : This was that Act. Now the preſent 
Law abridges the Power of the Cnftos : He muſt name a Reſt 
dent ; before he might appoint any able Perſon : The Perſon was 
then removeable by the Cxſtos; now only by the Juſtices, Care 1s 
taken, that nothing is to be given for the Office, and now he 
may make a Deputy without the Approbation of the Caſtor. Here's 
plainly a different Juriſdiction over him, and a different Eſtate 
veſted in him: This expreſs Limitation of the Intereſt to him is 
an Excluſion of the former Eſtate, as dependant upon that of the 
Cuftos. And beſides, this is a Subſtantive diſtin& enacting Clauſe 
of it ſelf, and no ways relating to the Statute of H. 8. Why 
was this Limitation penned differently from that, unleſs to give 


another Sort of Intereſt 2 As to the Caſes of new Laws which 


5 repeal 
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repeal former, 'twas ſaid, That the Rule was certain, that what- 
ſoever Statute is introductive of a new Law, tho' penned in the 
Affirmative, is a Repeal of the former, as implying a Negative; 
J. e. the latter ought to be obſerved, if it cotiterns the ſame Mat- 
ter. The Statute of E. 6. controlled the Statute of H. 8. One 
directed the Keeper to name, the other the King, and both are 
in the Affirmative; yet the latter muſt be bf rved. And if 
this be a new Eſtate (as it hath been adjudged below) then the 
Party ought to enjoy it, And for this was cited 1 Sid. 55. Plowd. 
113. and other Books. DR PRES. FE Ai QT 198 


Then 'twas ſaid, That the Clerk of the Peace, named by the 
Juſtices, in Default of the Cuſtos, would have an Eſtate for Life; 
and by the ſame Reaſon it ought to be ſo here: 'Tho' the Cuſtos be 
to be named according to the Statute of H. S. yet he is not to 
execute his Power of Cuſtos according to that Act; but is tied to a 
Reſident, hath not the Approbation of a Deputy, and cannot re- 
move. By the Statute of H. 8. the Clerk had but an Eſtate at 
the Will of the King, the Cuſtos having no other; this is ſo long as 
he doth well in his Office. Theſe ate different; and when the Cu- 
ſtos hath named him, he is in by the Statute. If what they on 
the other Side contend for had been intended, there was no need 
of theſe Words of Limitation at all; and the Words, in like manner 
as by the former Att, had fulfilled the Intention, if ſuch had#been. 


As to the Word only, that would make no Alteration in the- 


Caſe of any other Office. Suppoſe an Office granted to a Man 
quamdiu tantum, or ſolummodo, ſe bene gefſerit, would that give 
leſs than an Eſtate for Life? The Word oh was added, not to 
Abridge the Eſtate of the Clerk; but rather to reſtrain the Power 


of the Cuftos, that he ſhould have Authority only to limit it du- 


ring good Behaviour, and not for a leſs Intereſt or Eſtate : The 
Cuſtos is confined, that he ſhall not grant it for Years, or at Plea- 


ſure. Beſides, only is but juſt fo long, and no longer, or ſo long 


as; and 'tis the ſame Thing with the Word, as without it. Dayin- 
modo ſola vixerit, is during all her Widowhood. Suppoſe a Pow- 
er to make Leaſes to hold only for and during the 'Term of 
21 Years, the ſame would be good for the whole Term. Then 
tis no Objection, That the Eſtate of the Clerk is greater than 
his is who names him, for that may be by Cuſtom, as in the Of- 
tices in Meſtminſter-hall, Hobart 153. and the Clerks of Aſ- 
ſiſe, where Uſage fixes the Eſtate. And the like in Caſe of Pow- 
er to make Leaſes upon Family Settlements to Uſes, where Te- 
nant for Life grants larger Intereſts than his own : "Tis true, the 
Powers and Eſtates raiſed- by them. iſſue out of the Inheritance; 
but the Tenant for Life only names them: As the Cuſtos doth 
here, tho' the Statute gives the Intereſt, 1 5 HE 
As to the Inconvenience, 'That dependent Offices ſhould con- 
tinue againſt the Will of their Superiours, that can be no Obje- 
Con ; ſince there are few great Officers in the Realm, but have 
many Subſtitutes and Inferiors under them, which were named 


by 
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Henry Tord Biſhop of London, c. L 


— e 


by their Predeceſſors, and are not removable. Almoſt every Biſhop 
in England is under theſe Circumſtances, with reſpect to the Re- 
giſter of his own Court, who notes and records his Acts, Gc. 
This is an Exception to all Grants for Lives. But Credit ought 
to be given to the Honour, Wiſdom, and Judgment of former, 
as well as preſent. Officers, in reſpect of ſuch Nominations, till 
ſome Misbehaviour ſhews the Choice to have been ill ; and when 
that appears, the Perſons are removable, and then the Inconveni- 
ence is likewiſe removed. Here the Jury have found the Plaintiff 
in the Action below to be able and ſufficient, and well qualifi- 
ed for the Office, and to have done his Duty in the Office, while 


Judgment. he had it. Wherefore it was prayed that the Judgment might 
be affirmed ; and it was affirmed. 


Henry Lord Biſhop of London, and Peter 
Birch, D. D. Plaintiffs, verſus Attor- 
ney General pro Domino Rege & Regina. 


The Prero- \ \ 7 RI'T of Error to Reverſe a Judgment given in B. R. in 


8 a Quare Impedit. The Caſe upon Record was thus: 


reſenting to The Declaration ſets forth the Act of Parliament, which Erects 
enefices and Conſtitutes the Pariſh of St. James within the Liberty of 


where it pro- 


Meſtminſter, out of the Pariſh of St. Martin, &c. prout, that by 
om F — wh Virtue of that Act, the ſaid Pariſh bp har ps 85 
bent. . Diſtrict therein named became a Pariſh, and Dr. Tenniſon Re- 
z 1 ctor of the ſame ; that he was afterwards Rite & Canonice con- 
ſecratus Epiſcopus Lincoln', and that thereby the ſaid Church 


200. became void, and thereupon it belonged to the King and Queen 


1 Show, 413, to preſent a fit Perſon ratione Prerogative ſuæ Regiæ Corone 


493+ ſue Ang! annex, and that the Defendants hindred, (5c. 

The Defendants crave Oyer of the Writ, and it is general; 
Vic Com Midd' ſalut'. Præcip Henric' Epiſcopo Lond' & Petro 
Birch Sacre Theologiæ Profeſſori quod juſte & ſine Dilatione per- 
mittant nos preſentare id oneam perſonam ad &c. que vacat & ad 
noſtram gy donationem, & unde prad' Epiſcopus & Petrus 105 
injuſte, &c. And then they pray Judgment of the Writ and De- 
claration, becauſe that between the Writ and Declaration, there 
is a material Variance iz hoc, viz. quod ubi per Breve prad 
pred Dom Rex & Regina intitulant ſe ad Donationem præd, Oc. 
pleno Fare, tamen per Narr pred iidem Dominus Rex & Domina 
Regina intitulant ſe ad, Gc. ratione Prerogatiove ſue Regia Co- 
rone ſus Angliz annex nde pro variatione pred inter Breve G 
Narr' pred they pray Judgment of the Writ and Declaration a- 
foreſaid, and that the ſaid Writ may be quaſhed, &c. The Attor- 
ney General Demurs, and the Defendants join; and there's Judg- 
ment to anſwer over, . 


4 Then 


* 
yr 


verſus Attorney. General pro Dom Reg, 65c. 
„ an 1 q ad . "+ 1 | 4 F 


Then the Biſhop Demurs generally, and Mr. Attorney joins, 
and Dr. Birch pleads that he is Incumbent, and then ſets kerth 
the Statute of H. S. concerning Diſpenſations; and that after 
Dr. Tenniſon was elected Biſhop, the Archbiſhop: granted to him 
a Commendam Retinere, with Power to take and enjoy the Pro- 
fits to his own Uſe, by the Space of ſeyen Months. 

That this Commenday was confirmed under the Great Seal, 
according to the Statute ; and the ſaid Dr. Tenniſon did enjoy 
the ſame accordingly, Oc. Mr. Attorney Demurs, and Dr. Birch 
joins in Demurrer; and Judgment was given for the King, Gc. 


And now it was argued in the firſt place, That the Plea in A- Argument 
batement was good; and if fo, all that followed was Erroneous. for = 1 
And to make that Plea good, it was ſaid that there is a Variance Err. 
between the Writ and Declaration; that they are founded upon Variance be- 
ſeveral Rights ; that upon arguing the Merits of the Cauſe, it een the 


4 4 | - Writ and the 
muſt be owned to be ſo, on the other Side. Declaration, 


That no Argument can be urged to maintain the Declaration where fatal 
in general, but the Jure Prærogativæ, and conſequently it muſt * © 
be different from the Title or Intereſt pleno Jure. 


” 


They have ſaid below that tho' the King's Intereſt is bound by 
Statutes, yet his Prerogative is not. This Diſtinction of the 
Rights muſt be allowed, or elſe the main Judgment is not juſtifi- 
able; and that there is ſuch a Diſtinction, appears in Gaudy and 
the Archbiſhop of Canterbury's Caſe in Hob. 302. by the Preſenta- 
tion there recited, which was drawn by the King's Counſel ; tis 


# 


35 OTROS „ TY 

By Bracton 415. If the Writ be founded on one Right, and the 
Declaration on another, the Writ muſt be abated, as in Caſe of 
Executors and Corporations. In ſome Caſes it muſt be agreed, 
'That the Writ may be general, and the Count Special; but none 
of thoſe Caſes will reach to this, where ſeveral Rights are pre- 
tended. "Tis no Objection to ſay, That there is no Writ in the 
Regiſter for this ; for that's rather an Argument againſt their Pre- 
rogative : Beſides, this Prerogative was never allowed till Dyer's 
Time; and in the old Books tis denied, where the King was not 
n 3 . | 1 

In the Regiſter 30. is a Writ Special, quod permittant nos præ- 
ſentare idoneam perſonam ad Eccleſiam de, &c. que vacat & ad 
noftram ſpettat Donationem ratione Archiepiſcopatus Cant' nuper 
vacantis in manu exiftentis. And another Sine titulo ut de jure, 
and that is General, ad noſtram ſpectat Donationem. Another 
Writ is there Ratione cuſtodiæ terre & heredis upon a Tenure in 
capite. And another, Ratione forisfatture unius, & ratione 
cuſtodiæ terre & haredis alterius per ſervitium. Another Writ pro 
Domino Rege & aliis conjunitim. Regiſter 32. is another ſuch 
by Reaſon of the Vacancy of the Archbiſhoprick. 
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Merits of 
the Caſe. 


* 


the Count Special, becauſe that is not en quter droit. 
Then it was ſaid that it is true, That where another Writ caps 
not be had, a General Writ and Special Count are allowahle; 


"Tis not an Anſwer, That the Writ of Waſte is General, and 


but here a Speeial Writ might have been ſued. And there were 


eited the 1 Inſt, 26, 53, 54, 235, 344. 3 Cro. 185, 8 29. And as to 
the Queen and the Archbiſhop of 2ork's Caſe 3 Cro, 340. that 
doth not come up to this Caſe ; for tho' the Writ were General, 
and the Count in Right of the Duchy of Lancaſter, yet both 
were as Patron pleno jure; and the Count did only ſhew, how 
the Plaintiff came to be-Patron ; but here they were ſeveral 
Rights, as diſtin, as a Claim by a Man ſingly, and a Claim 
as Executor, or in jure Uxoris. 


— 


in Anſwer to this were cited the Precedents in Mich. 31 H. 6. 


* 


Rot. 65. Paſch. 9 Elig. Rot. 1408 or 1410. Hill. 13 Car. 1. Rot. 
486. Trin. 31 Car. 2. Dominus Rex verſus Evil, 
ſter, Writ General and Count Special. Raſfal 528, 530. 

'Then it was argued, upon the Merits of the Cauſe, as it was 
appearing upon the Declaration and Plea and Demurrer : And 
oy three Queries were made, as had been by the King's Coun- 
el below. on 


ThreePoints. f. If the King hath any Prerogative to preſent upon an Avoi- 


dance by Promotion, where neither himſelf, nor the Biſhop, was 
Patron, but another Subject. 3 1 
2. If this Commendam Retinere, and to take the Profits to his 
own Uſe, was not a Service of this Prerogative Turn. 
3. dae that there be ſuch a Prerogative, and that the 
Commendam makes no Alteration in the Caſe, then if this Va- 
cancy of this Church be ſubject to this Prerogative. 


1. Whether As to the firſt it was argued, That where an Incumbent is 


8 _ promoted to the Order and Degree of a Biſhop, his Living or 
rogative, Benefice becomes void; and that where 8 Biſhop is Patron, and 


the Advowſon and Biſhoprick are become void at a Time, there 
the King ſhall preſent ; becauſe while the Temporalties are in 
his Hands, he is lawful Patron for that 'Time, and conſequently 
had a Right to preſent, but not by Virtue of any Special Prero- 
gative ; but only as a Temporary qualified Patron, like as a 
Dominus pro Tempore of a Manor may do Acts of Neceſſity 
which regularly belong to the very true Lord himſelf. And this 


perhaps gave the Colour for this pretended Prerogative ; and in 


Truth it anſwers every 'Thing, that can be ſuggeſted from any an- 
cient Authority, whether Precedent, Book Caſe, or Opinion. It 
is otherwiſe where a Subject is Patron, and the King hath no Poſ- 
ſeſſion of, or a Right to, the Patronage at that Time ; in ſuch 
Cafe he cannot preſent ; and there is no Prerogative given by 
our Law, to warrant ſuch a Right to that Preſentation. 
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All Prerogatives are founded upon ſome Reaſon of Benefit to The Reaſon 
the People, either in reſpect of the Government in general, or zi _— 
elſe of — partieular Subjects: But this hath neither. And in Prerogati ves 
3 Cro. 527. tis agreed, that there is no Neaſon for ſuch a Prero- bp 
gative; but tis added, and the Addition is ſomewhat ſtrange, tha ; 
many Prerogatives have no Reaſon in them, or for them; and 
that tis unmannerly to inquire or doubt, if they are Reaſonable; 
whereas it might be thought that Unreaſonableneſs in the Matter 
contended for, had been an Argument againſt any Thing but an 
Act of Parliament. e Eo ESI, I Np] 
In Dyer 228. Sir Henry Sidueys Cafe derſus the Biſhop of Glo 
cefter, by Dyer twas agreed, That the Queen had no ſuch Prero- 
gative; and he adds, quod fic alii Socii mei ſentiebant; ſo that twas 
not his ſingle Opinion againſt it, but the whole Court of C. BY. 
Then 'twas ſaid, that the ancient Law knew nothing of this This here 
prerogative. All the Records, Law Books, and even Hiſtories Ssod not 


| : : S ancient. 
have been ſearched for the Maintenance of it, and no Footſteps 


can be found for it. No Bratton or Fleta, no Doffor and Student 
or Kang. that treats of the Prerogatioe, bath any Thing of it. 
Now all Prerogatives are or muſt be Time out of Mind, or not at 
all: And then, if this be not ſo, it muſt be an Uſyrpation ; and 
being not 'Time out of Mind, it cannot be a Prerogative, becauſe 
not Part of the Common Law, 2 5 
In the great Caſe, which they ſo much inſiſt on, of Moodley in 
2 Cro. 691. Juſtice Hutton, who was an ingenious Man, a good 
Lawyer, and a true Frglifh Judge, that argued againſt Ship- 
money, he expreſly denies, that there was any ſuch Prerogative; 
that the King had no Title to preſent, but where himſelf is Pa- 
tron ; and that there was no ſuch Preſentment till of late Days; 
nor any Book of Law to warrant it, but that Cafe which is in 
Bro. Abr. Preſentment al Eſgliſe, 61. | 
Then 'twas urged, That a few Years Practiſe can no more 
make a Prerogative, than it can Repeal an Act of Parliament. 
Tis true, that in the Report of that Cafe, Crook ſeems to admit, 
that JVinch was of Opinion for the Prerogative, and only Hut- 
ton againſt it: For he makes J/inch to ſay, That the King has 
an Abſolute Title by his Prerogative, as well in the Caſe of 
Common Perſons Patronage, as where himſelf is ſo : But as tis 
in Viuch's Reports 96. where the Caſe is reported again, there 
they are both of Opinion againſt it; and Minch ridiculed the Opi- 
nion of Bro. Preſentment, 61. as the Saying of the Bifhop of Ely, 
Who was then Chancellor, and might have Right to preſent to it 
by Force of his Place, if the King had ſuch a Prerogative : And 
indeed Bro. himſelf makes a Remark upon it, as a Thing never 
heard of before, by a Ouod nota. © | 
The King hath preſented to Livings of other Mens Patronages; 
but that was not by Force of this Prerogative ; but on other 
Grounds, as 40 E. 3. 340. the King preſented to a Prebendary, when 
the Prebend was made a Biſhop : And the Reaſon of that Caſe 
makes for the Plaintiff in Error, 7. e. becauſe the Temporaltics of 
| the 
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King's Hands, and then the King was Patron ſo long, and be did 


took to another. 


Le at —_— Lana * 
4 


the Biſhop, who was Patron of that Prebendary, was then in the 


preſent as ſuch: So is the 41 E. 3. 5. the ſame as Patron having 


the Temporalties in his Hand: So is 44 E. 3. 24. upon another 
Reaſon; a Parſon is made a Biſhop, and the King preſented not 
Jure Prerogative, but becauſe that the Patron was the King's 


Tenant iꝝ Capite, and the Heir was in Ward to the King, and 
ſo he had Fas Patronatus in him: The King hath it, where he 
has the Temporalties ; ſo is Fitzh. Grand: Mridgment, Title 
Ouyare Impedit, pl. 35. the King claimed Title to preſent to the 
Provoftry of }/el//s.in the Gift of the Biſhop, void upon the Pro- 
voſt's being made Dean, becauſe: the Temporalties of the Biſhop 


were in the King's Hands at that Time. 
The 11 H. 4. 37,59 and 76. tho cited on the other Side below, 


is a full Authority; 'tis a noted Caſe, the ancienteſt Caſe. in our 


Law concerning Commendams : The Caſe in ſhort is thus: The 


King brings a Qware Impedit, and makes his Title by the Creati- 


on of the Incumbent to be a Biſhop. 'There was ſome Dcbate 
on the Declaration ; but the Defendants plead, that the King 
granted the Temporalties to the new Biſhop, before the Living 
became vacant. Then the King waves that Declaration, and be 
takes himſelf to.another 'Title,. and Declares on the Statute of 


Proviſors, becauſe the Pope had ufurped a Power which that Sta- 


tute denied him ; and there's no Judgment in the Caſe upon the 
firſt Point ; but 'tis moſt clear, that the King's Counſel in that 
Caſe were of Opinion againſt this Prerogative ; becauſe they 
did not ſtand to that Title, but amended their Declaration, and 

This Point was directly to have been judged in the Caſe, if 
they had thought fit to abide by it : So that 'tis plain that they 
took the Plea to be good, if the Temporalties were in the King's 
Hands, then the King was to preſcnt ; if not, that he had no ſuch 
Prerogative. And. this is a great Authority, that the King had 


no ſuch Prerogative, becauſe he waves the Title and goes to ano- 


ther, Fee | To 

5 E. 2. Maynard 148. Hugh de Conrtney brings a Oware Tipe 
dit againſt Thomas de Hutwet for the Church of Bingham, and 
ſets forth that Jſabel de Force, Counteſs of Aumerle, preſented 
ſuch a one, upon the Living's becoming void by Ceſſion, ois. 
by the Incumbent's being made a Biſhop ; but never a Word of 
the King's Title in all the Caſe, or any ſuch Prerogative as is 
now contended for. | 

And in Owen's Rep. 144. Walmeſly cites a Precedent which he 

had ſeen, in Edward the Second's Time, adjudged that the King 
had no ſuch Prerogative ; and all that was ſaid for it, was eight 
or nine Precedents, in 'Tradition or Hiſtory, of a Patron being 
— out of his Right; but not one Law Book 

or It. 3 
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Coke 4 Iuſt. 356, 357. who wrote and publiſhed much, he ne- 
ver mentions this Prerogative; but ſays that the Law is other- 
wiſe; for, upon his Obſervation on a Record of 24 E. z. Rot. 
25. coram Rege, Cornub, e 

Admittitur Epi ſcopus Exon' pro fine 200 mer pro contemptu in 
non admittendo præſentatum Regis ad Ecclefiam de Southwel ; pro 
quo contempt ommia temporalia Seifita fuerunt in manns Regis, 
& tunc temporis ante finem fait vacavit Archidiaconat' Cornu- 
biz, ratione quod Incumbens Electus fuit in Archiepiſcopum Dub- 
lin' in Hibernia, (Temporalibus Epiſcopi Exon' ad tunc in mani- 
bus Regis exiſtent) per quod Dominus Rex recuperavit verſns 
Epiſcopum dict Archidiaconat'. Upon this Record he makes two 
Concluſions; | 5 _ ; 

1. Tho Ireland be a diſtin Kingdom, yet *tis governed by 
the ſame Law as England in theſe Matters. 

2. That when the Arch-Deacon was by the King preferred to 
an Archbiſhoprick, he had the Preſentation to the Archdeaconry 
in reſpe& of the Temporalties of the Biſhop of Exeter, Patron 
of the Archdeaconry, and not by any Prerogative. 

Here tis obſervable, That my Lord Coke took it that the Pa- 
tronage, by reaſon of the 'Temporalties, gave to the King this 
Right, and not the Prerogative. 5 ane 

Then his next Paragraph is ſtronger, If a Biſhop in England 
be made a Cardinal, the Biſhoprick becomes void, and the King 
ſhall name his Succeſſor, becauſe the Biſhoprick is of his Patron- 
age. All which implies, That if 'twere not of his Patronage, 
twould be otherwiſe, elſe why is that Reaſon added ? 


Obj. But then ſay they, The Pope's Uſurpation prevailed in all Obje&ions 
thoſe Times; and the Pope had it when Proviſions were in Uſe, axered. 


But that can be no Argument to give the Crown a Prerogative; 
for the Pope was a Tyrant over the Eugliſb Church, and by the 
ſame Reaſon the King may claim to be above all Laws, becauſe 
ſome Judges ſaid as Hank did in H. 4. quod Papa poteſt omnia, 
at that Rate no Act of Parliament ſhall bind the King, becauſe 

the Pope thought himſelf bound by no Law of ours. . 

Beſides, There were ſeveral of our Exgliſßh Monarchs and Exg- 
liſh Parliaments, that boldly withſtood theſe Uſurpations; and 
there were divers Intervals of Liberty and Freedom from that 
Romiſh Yoke, and we never read of any Exerciſe of this Prero- 
gative in thoſe Intervals. 

'Tis queſtioned in 41 El. and in Owen's Rep. tis ſaid that the 
Pope's Practiſe was no Authority to warrant a Prerogative : For 
they uſed to do ſtrange Things, and the Clergy then made his 
Will a Law; and our Eugliſh Lawyers have always complain- 
ed of it. 

Obj. There's no ancient Books that mention Title by Lapſe. 
But twas anſwered, That in Caudry's Caſe, tis fetch d from the 
Reign of E. 3. and that is no very late Reign, and Lapſe is ſo 
ancient, as it appears by the cloſe Roll 21 H. 3. in u. 1 2. that the 
Dean and Chapter pretended to it during a Vacancy of a See upon 

X x an 


an Advowſon of ae King's own ; but it appears there, by a Writ 
to that Purpoſe, that no Lapſe per tempus ſemeſtre accrued on the 
King; which ſhewsthat 'twas old Law for the Subjects. Pryn. 2. 481, 
By a Writ 8 H.3. u. 4. Dorſo, Prinne 2 Vol. 389. it appears 
the Archbiſhop of. 777k was to preſent ſi ultra tempus 55 men1- 
um vacari contigerint, and 1 Inft. 2 Inſt. and all the Books are 
full of it, and Doctor and Student, which is no new Book, treats 
: of it, cap. 31. Beſides, that and this are different Caſes; there 
is a Neceflity of ſuch a Law for the Service of the Church; the 
King is by the Conſtitution intruſted with'the Supreme Care of 
his People, both for Religion and Property; and if a Patron will 
not do it in reaſonable Time, tis reaſonable he ſhould loſe it, 
and the King preſent. 9 3 7 

But to make that a ſimilar Caſe, they ſhould ſhew that theſe 
Prerogatives were of equal Duration ; and that there's as much 
Reaſon for the one as for the other : But becauſe the King hath 
preferred the Patron's Friend, therefore the King ſhall have it; 
that cannot hold upon a Tories quoties when the Friend is dead, 
and three or four more of the King's Preſenting, for by this 

Means the Patron may never preſent to his Church. phe 
1 — 4 2. The next Que was, Whether this Commendam for above 
the Preroga- the ſix Months, with Power to take the Profits to his own Uſe, 
tire) it be ſhall be a Fulfilling of this Turn, or otherwiſe prevent the Opera- 
N tion of the Prerogative on it? By this he was a plenary Incum- 
in Commen- bent after Conſecration, and he had the Profits to his own Uſe : 
ae for a= le was not merely the Ordinary's Deputy to ſupply the Cure du- 
Months, Ting fix Months; but hath it in his own Right, and this with the 
King's Concurrence, : | 
The Prerogative could only work upon an Avoidance by Pro- 


motion; and that is upon Conſecration : This becomes void at 


the Expiration of the Term limited. 


* tl 


Tis to be conſidered, That this is none of the old Prerogatives 
revives Of the Crown, which in a Competition are to be preferred before 
from the the Subjects Right: It is a Prerogative not to be favourably inter- 
Pope, and preted, but ſtricto Jure; for twas only taken up as a Papal Right: 
3 And ſo tis plain from 2 Rolls Abridg. 358, 359. As ſuch a Papal 
Right, it ought to be interpreted ſtricto Jure, even by the Pope's 
Law, being againſt the Patron's ordinary Right, and ſo cis atu- 
re odioſæ; there might be cited Suarez and others to this Pur- 
poſe : Perhaps the Pope's Right was not ſo much allowed here, 
as to make it clear with him in this Point; for Doctor and Stew 
dent, cap. 36 & 37. ſays, that the Pope's Collation of Beneficcs 
vacantium in Curia was held to be within the Statute concern- 

ing Proviſions, ig. 25 E. z. 3 | | 

This Prerogative hath been conſtrued ſtricto Jure here. 
1. In the Caſe which the Lord Chief Juſtice Faaghan Reports, 
where the Crown upon the Promotion of an Incumbent to the Bi- 

ſhoprick of Oxford (and who by Diſpenſation retained his Livin 
till Death) would have preſented to the Living when it fell void, 
by the Incumbent the Biſhop's Death ; it was reſolved that the 
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King's Prerogative was not to preſent to the next Ayoidance after 
the Promotion; but to the next Avoidance by the Promotion, 
which in that Caſe was none; for that the Avoidance was by Death. 
2. In the Caſe my Lord Chief Juſtice Dyer reports 228. the 
promoted Incumbent was diſpenſed with to retain for a 'Term of 
Years; within which 'Term he reſigned ; and there, upon the A- 
voidance, the Prerogative was not admitted fo take place, be- 
cauſe the Avoidance was by the Reſignation, and not by the Pro- 
motion. rig. 5 ST 
Now, if this Prerogative is to be interpreted ſtricto Jure, it will 
have no place in this Caſe, where the Incumbent promoted is 


diſpenſed with to retain for a Term of Time which is elapſed: 


For, 8 N 1 | [4 „ 
The King's Prerogative will have a very 19 Conſtruction, 
by admitting his Title to preſent to all ſuch Avoidances, as com- 
mence immediately from and by the Promotion. 

This is the Avoidance which the Law intends, and which the 
Law would always cauſe (if not hindred to operate by Diſpenſa- 
tion); and this Avoidance is that therefore, which the Prerogative 
muſt molt principally reſpect, and only that, if it be to be ſtrict- 
ly taken; inſomuch that were it in the ſole Power of the Arch- 
biſhop to grant this Diſpenſation, it ſeems the King's Title would 
clearly be ſet aſide by it: Much more therefore ſhould it be ſo 


when what the Law deſigns, is prevented by the Act of the King 


himſelf : For tho the Lord Vaughan ſaith, That the King's Con- 
currence to the Diſpenſation is only for Formality ; yet tis plain 
that the King may force the Archbiſhop to grant it. * oY 

Now this Interpretation of the Prerogative' ſeems to be alrea- 
dy made in the Caſe cited upon a Reſignation of the Incumbent 
diſpenſed with : For (as it is there intimated) if the King's 'Title 
was not ſuppoſed to be gone, by the defeating of the immediate 
Avoidance, which the Law intended, but the King would not 
permit ; 1t would be very ſtrange, that it ſhould be eluded by 
the Reſignation of the Incumbent, to which the King was no 
Party: For if the King had a Prerogative to preſent to this new, 
this deferred, this adjourned Avoidance, it would be more rea- 
ſonable to allow it to be haſtened, than defeated by ſuch a Reſig- 
nation before the Tim. | 

This Prerogative ought to admit ſuch a Reſtriction from the 
Reaſon of the Thing, and from the Conſideration of the Incon- 
veniencies which may otherwiſe follow. 

To the Subject. A Patron might be content to let the King 
exchange a ſingle Life, and put in a Clerk in the Place of one 
removed, much rather than that the Living ſhould be held on by 


one in Commendam, that from thenceforth would be ſure to leave 


it, and be abſent for a better Reſidence in a Palace: Yet they may, 
as they have Reaſon, think it too hard, that the King th 

as it were, let a Leaſe of it firſt, and afterwards put in his Clerk 
for Life. And tho' the King doth commend here but for a 
mall Time, yet he may for a longer. He may perhaps, as the 


Pope 


ould, 


" Henry Lord Biſhop of London, . 


Pope did often, diſpence with the Biſhop to hold durante bene. 
placito, and when the Incumbent is in Danger of Death, then pre- 
ſent another; ſo as the Patron may have his own Clerk not re- 
moved, as was firſt intended, but diſpenſed with, to wear out his 
Life in the Benefice, and yet after all have another put in. 

The Crown may have Inconvenience by the ſtraining of it fur- 
_ than this. For all Strains weaken, if not break the Thing it 
This Opinion of theirs ariſes from the Principle my Lord 

Vaughan lays down, That a Commendam neither gives nor takes 
away Right, but only is a Diſpenſation to hold, and he conti- 
nues Incumbent ſtill, and it prevents an Avoidance; and if ſo, 
why ſhould it not alſo prevent the Operation of the Prerogative 
too? PESOS 
As to the Caſe of Moodlęy, 2 Cro. 691. they ſay tis Law, to 
prove the other Point for them: If it be Law for them in that 
Point, 'tis Law againſt them in this. 5 5 
That a Diſpenſation ad retinend prevents the Grantee of the 
next Avoidance : The Caſe was thus; a Man hath a Grant of 
the next Avoidance, the Incumbent is promoted, but with a Com- 
mendam Retinere for fix Years, and dies, the Grantee ſhall not 
preſent, becauſe he is to have the next Avoidance only, and no o- 
ther: "Tis the Words of the Book, that when the Incumbent is 
created a Biſhop, and the King Preſents, or Grants, that he ſhall 
hold it in Commendam (which is quaſs a Preſentation) and he is 
thereby full Incumbent, and may plead as an Incumbent; if the 
Grantee of the next Avoidance do not then preſent, he hath' loſt 
his Preſentation ; for he ought to have the next, and he cannot 
have any other, 
Now if this be ſo, that a Commendam Retinere hath ſo much 
of a Grant in it, and is fo equivalent to a Commendam ad reci- 
piend', that it will ſet aſide and fruſtrate a Grant of the next A- 
voidance, and be it ſelf taken for a Preſentation to the next A- 
voidance againſt the Grantee ; by the ſame Reaſon it muſt be 
taken ſo againſt the King, as a Preſentation to an Avoidance, and 
conſequently his Turn is ſerved by it. 
22 Much might be ſaid againſt thoſe Commendams, as promotive 
ence 0: 7” of Pluralities, and tending to the Ruin of the Church; and this 
out of our own Law-Books: But it is not material at preſent. 
"Tis however to be obſerved, that this isnot a Commendatory for 
ſix Months, during the Time that the Patron may forbear to pre- 
ſent; ſuch Perſon continued then, is only Commendatorius under 
the Biſhop to provide for the Church, as tis his Duty to take care 
of it during that Time. „ 
3. Admitting 3. Admitting that the King hath ſuch a Prerogative; and that 
FO hrs af this Commendam, tho' it gives the full Perception of the Profits, is 
the Commen- not a Fulfilling of the King's Turn, nor doth any way diſtinguiſh 
dam doth not the Caſe, or exempt it from the Prerogative ; yet this is a Caſe not 
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ueber ie within it. And this doth appear of Mr. Attorney's own ſhewing 
preſent Caſo in his Declaration upon the King's Behalf: He hath ſet it forth to 
c Within it, 5 | be 
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be a Pariſh newly created by Act of Parliamentz. a. Thing not 12 


eſſe before. It appears by the Declaration what that Act is; it 
muſt be taken as tis there ſet forth; to this Declaration the Bis 
ſhop hath demurred : Now it by that Declaration it appears that 
the Biſhop, and not the King, is. rightfully; intitled to preſent 
upon this Avoidance, the Judgment will and muſt be adcording- 
ly for the Defendants | f na bY 


Mr. Attorney, by his Count, doth. agree an Avoidance with 


in this Act of Parliament, by the Promotion of Dr. 7. enniſon; 
and Mr. Attorney doth likewiſe admit and agree, That the King 


is not. Patron of this Benefice called St. Zames's; he doth agree 
too, That the King hath no Right given to have any Turn or 
Preſentment by this Act; for he ſaith, tis to be by the Biſhop 
of London and the Lord 7ermyn; he doth alſo admit by this 
Declaration, That Dr. Teuniſon was never preſented to this 
Living; that he came not into it by Virtue of any Preſentation 
from any particular Patron; nay, That he did not come into 
it by any ſort of Preſentation whatever; nay, he yet doth fur- 
ther agree, That this Pariſh Church was never-preſented to by 
any Perſon at all. | lech 


: 


But he inſiſts upon it, That now it is void the King hath a 
Right to preſent to it, by Force of, his Prerogative upon this 


Avoidance ; tho' the Act ſaith, "That the Biſhop ſhall preſent 
after the Deceaſe of Dr. Tenniſon, or the next Avoidance. 
The Query is, whether the King's Prerogative can operate up- 


on this Vacancy of this Benefice, thus filled, and thus avoided, 


againſt the expreſs Words of an Act of Parliament. It will be 


neceſlary to repeat the Words of the Act; and they are to this 
Effect, That all that Precin& or Diſtrict of Ground, within the 


Bounds and Limits there mentioned, from thenceforth ſhould 


be a Pariſh of it ſelf, by the Name of the Pariſh of St. James's 
within the Liberties of Veſtminſter; and a Chureh thereupon 
built is dedicated by the Act to Divine Service, and that there 
ſhould be a Rector to have the Care of Souls inhabiting there; 
and then, after a full Commendation of the Merits and Services 
of Dr. Tenniſon in that Place, the now Reverend the Biſhop of 
Lincoln, It doth Ena& and Ordain him to be the firſt Rector 
of the ſame; and that the ſaid Doctor and his Succeſſors, Re- 
ctors of the ſaid Pariſh, ſhould be incorporated and have a 
perpetual Capacity and Succeſſion by the Name of the Rector 
of the ſaid Pariſh Church, and by Virtue of that Act ſhould 
be enabled by the Name aforeſaid to ſue and be ſued, to plead 
and to be impleaded, in all Courts and Places within this King- 
dom, and ſhould have Capacity to hold and enjoy, purchaſe 
and acquire Lands, Tenements and Hereditaments, to him and 
them, Rectors thereof, for ever, over and above what is given 
and ſettled by that Act, to any Value not exceeding 200 J. per 
Anni. | 
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174 Huy Lord Biſhop of London, Ec. 
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Then it Enacts, That the Patronage, Advowſon or Preſenta- 
tion, after the Deceaſe of the ſaid firſt Rector or Avoidance 
thereof, ſhall or ſhould belong and appertain, and by that Act 
ſhall-or ſhould be veſted in the faid Biſhop of London for the 
Time being, and his Succeſſors, and in Thomas Lord Jermyn 
and his Heirs for ever. DOT enen : m Pt 
Then it Enacts, That the firſt Rector, after ſuch Deceaſe or 
Vacancy, ſhall be preſented or collated by the Biſhop of Lox- 
don for the Time being; and the next to fucceed him, ſhall be 
preſented by the Lord Jermyn and his Heirs, and the two next 
ſucceeding Turns by the Biſhop and his Sueceſſors, and the next 
Turn to the Lord Fermyn and his Heirs, and then the like Sueceſ. 
fion of two Turns for one to the Biſhop and his Succeſſion, and 
of one Turn to the Lord Fermyn and his Heirs for ever after, 
This is the Act. ! | 


44 
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Now tis to be conſidered, That this Law doth bind the King, 
and would bind him in Point of Intereſt, if he had been Patron 
of St. Marias in Right of his Crown; and if a Right or In- 
tereſt of the Crown ſhall be bound by an Act of Parliament, a 

Caſes where Prerogative ſhall be in no better Plight. It cannot be ſaid, 
the King is That he ſhall not be obliged by it, becauſe not named; for 
bound, tho where he is not named, he is bound by Multitudes of Statutes, 
not name according to the 5 Rep. 14 and 11 Rep. 68. He is bound by all 
Acts generally ſpeaking, which are to prevent a Decay of Ro- 
ligion ; and ſo he is bound by Acts, which are for further Relief, 

or to give a more ſpeedy Remedy againſt Wrong. 

It is no ObjeQion, that this Law is in the Affirmative ; for that 
it is Introductive of a new Law in the very Subject, that is 
created de novo. Then before this Act the King had no Right 
over this; and if he hath now any over it, he can only have it, 
how, when, and as the Act gives it, not contrary to it; then the 

4 Bifhop was Patron of the Place out of which the Pariſh is crea- 
bl; ted: And the Biſhop can claim no other Right, than what the 
it Act gives him, Bro. tit. Remitter, 49. tis fo agreed, 1 Rep. 48. 
and in 2 Rep. 46. if Lands be given in Fee to one who was Te- 
namt in Tail, his Iſſue ſhall not be remitted, becauſe the latter 
Act takes wu the Force of the Statute de Donis. oi 
- Suppoſe he had been Enacted to be Patron of a Living, to 
which he had a former Right; there could be no Remitter : Be- 
cauſe as to Particulars, the Act is like a Judgment, and eſtops 
all Parties to claim any Thing otherwiſe than according to the 
Act: And yet Remitter is a Title favoured in the Law. Then 
if he have this only by Force of this new Act, and another Per- 
ſon ſhould preſent in his Turn ſo given, 'twould be an Injury, 
if a Subject did it, and conſequently the King cannot do it: For 
the Prerogative which this A& gives, or which the Common Law 
gives, is not yet come to take Place. 


4 Tho 
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taken and agreed in Slade's and Drake's Cafe, Hob. 298. being 


to this Purpoſe. 


* 


tive, becauſe this and the other are inconſiſtent. 


But Firſt, Tis obſervable all Preſeriptions and Cuſtoms are 
fore-cloſed by a New Act of Parliament, unleſs ſaved. Suppoſe 
there was en Act of Parliament in Force before this, oig. That 
the King ſhould preſent; yet another Statute Enacting ſome- 
what new and incon ſiſtent will carry a Negative: And if ſo in 
Caſe of a former Act, there's almoſt as much Reaſon for a 
Prerogative. It muſt be agreed, That a Man may preſeribe 
or alledge a Cuſtom againſt an Act of Parliament, when his 
Preſcription or Cuſtom is ſaved or preſerved by that or another 
A&. But regularly a Man cannot preſcribe or alledge a Cu- 
ſtom againſt any Act of Parliament; becaule tis Matter of Re- 


cord, and the higheſt and greateſt Record which we know of in 


the Law. 1 Inſt. 115, 

Suppoſe Money were by the Law payable annually, and an 
A& comes and ſays it ſhall be paid Quarterly, by even and 
equal Portions at the four Feaſts, for the firſt Year, this will 
certainly alter the Law. | . 

"Tis true, that a conſiſtent Deviſe or Statute is no Repeal or 
Revocation : But if a new Act gives a new Eſtate different from 
the Former, this amounts to a Repeal. Fox and Harcourts Caſe. 


The ſame Rule holds even in Caſe of the King, as in the 
Archbiſhop of Canterbury's Caſe, 2 Rep. 46. and agreed to in 
Hob. 3 10. the Query was, if the Lands came to the King by 
31 H. 8. cap. 13. or by the Stat. of E. 6. and objected, That 
the latter was in the Affirmative; yet held, That it came by 
the latter : Becauſe tho' they were Affirmative Words, yet they 
were differently penned ; and the laſt being of as high an Au- 
thority as the firſt, and providing by expreſs Words, That by Au- 
thority of that Parliament they ſhould be in actual Poſſeſſion of 
the King, held that they ſhould be in him by Force of that laſt 
Act. And Reaſon will warrant theſe Differences, becauſe if 
otherwiſe, Inconſiſtencies and Contradictions muſt be allowed. 


Then this is a new Law in the whole; tis a new Pariſh, tis a 
new Advowſon; and in 'Truth *tis no Advowſon till the Avoi- 
dance: Nay, by the Words of the Act (if any Difference can be in 
an Inſtant, between, at and after, as our Law in ſeveral Caſes al- 
lows it, as per mortem & poſt mortem, Deviſe by Jointenant, &c.) 
there's no Patronage fixed, tis no Advowſon until after the A- 
voidance (for ſo are the Words) after the Avoidance, the Ad- 

| vowſon, 


Tho' this be an Affirmative Law, Þ > according to the Rule: There « 

| | ublequen 
| | mp ap repeals a for- 
introductive or creative of a new Thing, it implies a Negative mer Statute 
of all that is not in the Purview: And many Caſes are there put by Implics- 


Then alſo it being particular and expreſs, it implies a Nega- 
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vowſon, Patronage, and Preſentation ſhall be veſted, ore t ve ſtit 


in Epiſcopo Lond' & Domino Jermyn, and till then tis veſted in 


Nobody; and that which is in Nobody, is not at all; unleſs it be, 


as ſometimes for Neceſſity ſake we ſay, in nubibus; or in Abeyance ; 


but to ſay that an Advowſon ſhall be in Abeyance, before tis 
created or ordained to exiſt or be at all, muſt ſayour ſomewhat 
of Abſurdity: Now the King can have no Prerogative Turn upon 
an Avoidance by a Promotion, but when the Patron's Clerk was 
promoted and preferred; and here is no Patron till that Avoid- 
ance happen. They ſay 'tis veſted immediately, tho' to take 


Poſſeſſion hereafter, as a Reverſion granted cam acciderit, accord- 


ing to 3 Cro. 323. and 1 Saud. 147. But that's not this Caſe; for 


there is a preſent Grant; here the Words are, 4fter the Avoidance 
ſhall be vefted, and not before; and being a new Thing it may be 


ſo; as a Rent-charge de novo may be granted to take effect de 
futuro, but cannot be ſo of an old Rent. 


2. Dr. Tenniſon comes not in by the Patron's Preſentation, but 


by Donation of the Parliament; and there's not any Precedent 
for a Prerogative to preſent to a Donative upon a Promotion. 


'The King cannot to preſent that, which the Patron could not 


have preſented to; and the Patron could not preſent to a Dona- 


tive quatenus a Donative: And for the King to preſent to a 
Donative, is to injure the Patron; for 'tis to make that Pre- 
ſentative, which was never intended by the Patron to be ſo. 
And yet in Caſe of a Donative with Cure. of Souls (as it may 
be of a Parochial Church, tho'- exempt from Ordinary Juriſdi- 


ction, according to Zelverton. 61. 2 Rolls Abridg. 341.) the 


Ordinary may compel the Patron to Collate Somebody, as was 


held in Caſe of the Rectory Parochial Donative of St. Burian's 


in Cornwall ; and the Tower of London is with Cure of Souls. 
1 Cro. 330. 2 Rolls Abride. 331. 1 Inſt. 144. The ſame will be 
void by a Promotion of the Incumbent : For 'tis not merely the 
Change of Inferior into Superior, that makes the Avoidance ; for 
then an Incumbent, made Biſhop of another Dioceſe, or in 1re- 
land, would not avoid the Benefice : But 'tis the Doubleneſs of 
the Charge, contrary to the Council of Lateras, which hath been 
received here, This is more different from the pretended Notion 
and Reaſon of this Prerogative, than that Caſe of a Common 
Donative : For in Caſe of a Donative, there's an Incumbent of 
the Patron's own Preferring, who is further promoted by the 
King, and ſtill in Being, and the ſame Patron claiming a Right 
to fill the ſame: Here tis an Incumbency by Gift of the King, 
Lords and Commons. And then, if it be conſidered what this 
new Prerogative is, for ſo it muſt be termed, ſince there's no Foot- 
ſteps for it inthe old Times, and the Statute of Prærogativa Regis 
(which enumerates moſt of them, and is rather a Collection of 
old Prerogatives then a new Statute) mentions it not; 'tis a Pre- 
rogative to preſent upon the Promotion of the Patron's Preſentee 
or Incumbent preſented in his Right. Here is no ſuch Thing ; tis 
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as their Books ſay, when the Patron's Preſentee is advanced to a 
greater Dignity in the Church; and the pretended Reaſon given 
for it to avoid the Objection, That no Prerogative is to be inju- 
rious, or to import a Wrong done to the Subject is this, That 
here's no Injury to the Patron, but a Kindneſs to his Friend; 
becauſe the Perſon which he choſe and preferred is bettered, and 
further preferred to an higher Degree of Honour and State in the 
Church : All this fails here; ſo that there doth not ſeem to be the 
ſame Colour, why the King ſhould have it in this Caſe. 

It is a good Argument, according to Mr. WTittleton, That be- 
cauſe no ſuch ever was before, that therefore of Right it ought 
not to be: And if no Practiſe hath been to warrant it, in Caſe of 
a Gift by Act of Parliament, there's no Reaſon it ſhould. be al- 
lowed in this Caſe ; for a Prerogative never uſed, can never be 
with Propriety called a Prerogative ; much leſs Reaſon have 
they for it, if they have no Practiſe or Precedents to warrant 
their Claim in caſe of any Donative. 

Prima facie the Patron hath the Right; to evade that Right 
of his Mr. Attorney F to a Prerogative ; then it being 
of common Right with him, they ought to demonſtrate that there 


is ſuch a Prerogative to control that Right in this particular 
Caſe : And the Arguments brought for it ought to be clear, con- 
vincing, and undoubted. Now becauſe where a Patron's Preſen- 
tee is preferred by being conſecrated a Biſhop, the King ſhall pre- 
ſent ; that therefore where the Parliament's Preſentee is preferred, 


the Patron ſhall loſe the Benefit of his Preſentation, is a aon ſe- 

uitur; becauſe the Caſes are not the ſame : For the ſuppoſed 
Koevmperith or Conſideration in the one, holds not in the other. 
This is not the Caſe of a Prerogative incident to the Crown 
from the Neceſſity of Government: Nor is it a Prerogative which 
reſpects the Continuance or Improvement of the Revenue, ſo as 
for the Benefit of the Kingdom, an Extent or Enlargement of 
it beyond former Practiſe, may ſeem abſolutely needful ; and 
therefore the common Pretences of Intendment and Preſumption, 
are no more on their Side than upon this ; nay, 'tis rather other- 
wiſe : Becauſe that common Right is with the Patron. 

It is no Objection to ſay, That there never was ſuch a Pro- 
motion or Avoidance before: Whether there were, or not, is 
not material. But that rather turns upon them ; for that Evinces 
beyond Diſpute, that there never was ſuch a Prerogative Preſenta- 
tion in Fact as they now contend for. Argument d ſimili is the 
weakeſt, but they have no Caſe like this; nay, they have no Opi- 
nion in the Books declaring on their Side; nay, the Book Defi- 
nition of this Prerogative, as was ſaid before, is only to Preſent 
to a Benefice vacant by Promotion, that was antecedently pre- 
ſentable. Here the whole Kingdom is Patron, and all that they 
can pretend to, is when a Man is dignified by Promotion, who 
came in by Preſentation or Collation, and not otherwiſe. 
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It is not at preſent proper to argue when this Prerogative ſhall 
begin or commence. upon this Church ; or if ever ? "Twill be 
Time enough to Diſpute that, when another. Occaſion offers it 
ſelf ; when the Doctor, or any of his Succeſſors, happens to be 
preferred to the ſame State, as his Predeceſſor is. It ſuffices to 
maintain that this Turn belongs to the Biſhop of London. 

'This is not an Advowſon created, as others uſually are. Firſt, 
As was obſerved before, no Advowſon is fixed, or veſted, or crea- 
ted, but in futuro, the ſame Perſon is made a Pluraliſt by Act 
of Parliament, tho the Act it ſelf ſays the Pariſh was too great 
for one Cure. | 

Then twas obſerved, That this is not a Patronage Turn. It 
muſt be admitted that this Act veſts the Fee- ſimple of this Ad- 
vowſon in the Lord Jermyn and the Biſhop of London, and in 
their reſpective Heirs and Succeſlors by Turns, vis. to the Lord 
Fermyn one, and to the Biſhop two ſucceſſively; and ſo the Suc- 
ceſſion is enacted to be for ever: Now this is not one of thoſe 
Patronage ſucceſſive Turns, but it is a particular Preſentation 
which is given to the Biſhop of London by expreſs Limitation : 
And the Penning is different. 'The firſt, about which the preſent 
Conteſt is, is to be by the Biſhop of London for the Time being; 
then the ſucceſſive Preſentations of one and two, are to be, one 
by the Lord and his Heirs, and the two by the Biſhop and his 
Succeſlors ; ſo that there is no Words in the firſt that looks like 
the Gift of an Eſtate, but 'tis only one firſt particular Preſcnta- 
tion, given to the Biſhop more than ordinary : It is not one of 
his T'urns, which he is to have as Patron, by two to one ; but 
firſt he is to preſent one, before ever it comes into the Form and 
Manner of Turns preſcribed by this Act, in perpetual Succeſſion : 


For, if otherwiſe, the Patronage would be to the Biſhop three 


Turns in four, to one of the Lord Jermyn's. 
As to their Objection, That a Patronage newly created ſhall 


be in the ſame Plight, and under the ſame Rules and Circum- 


ſtances and Incumbrances as another: That Objection can never 
take place before it becomes a Patronage, which this was not: 
And 2. with a ſtronger Reaſon, it can never take place, till it 
hath been preſented unto : 3. It can never take place, where a 
particular Preſcntation is at firſt given by expreſs Words. 

The Words are, The firſt Rector ſhall be Collated by the Biſhop 
for the Time being, and then the Succeſſion ; and it is always to 
be remembred that tis an Act of Parliament. Now ſuppoſe the 
Act had ſaid that the Patronage, after an Avoidance, ſhould 
be veſted in 4. and B. but that the firſt Rector, upon that Avoid- 
ance, ſhould be preſented by J. S. a third Perſon; this could 
never be reckoned a common ordinary Turn, ſubject to the like 
Prerogative as others: The Biſhop here claims not this particular 
Preſentation in Right of his Patronage, whereby he is to have 
two Turns to one; but by expreſs Gift of the Parliament. 


. Sup- 


verſus Attorney General pro Dom Reg, &c. 


| Suppoſe the King had been Patron of St. Martin's in his own 
Right, no Man would ſay, that this Act, thus creating of a new 
Pariſh, a new Rectory, and a new Patron, would not have 
bound him. | 

Surely the King's Aſſent as Supream or General Patron, is as 
much implied in this Act, as it would have been, had he been 
a particular Patron of the Church of that Pariſh, out of which 
the new one is taxen: Here the King himſelf gives the firſt Pre- 
ſentation to the Biſhop of London; for the King and People, 
all together, the whole Kingdom, are Donors or Grantors of 
this firſt Preſentation to my Lord of London. 

Suppoſe ſuch a Right, as this is, were in a Subject, and he 
were able to preſcribe for it, he muſt then have ſet forth, that 
Time out of Mind, whereſoever any Incumbent of another's Pre- 
ſentation was preferred by him to another Living, that he ſhould 
have the Preſentation ea vice ; this is the moſt that could be 
made of it. Would any Man ſay, That this Caſe would fall 
under that Preſcription, or the Reaſon of it. Now tho' a Prero- 
gative be Part of the Common Law, and not like a Preſcrip- 
tion ; yet every Prerogative hath its Boundaries and its Limits, 
and a Reaſon for it too ; or elſe 'tis no Prerogative, that our 
Law allows of. 

Beſides, there's good Reaſon in Fact, for this Proviſion of the 
firſt Preſentation ; becauſe the Act takes Notice of the Pariſh of 
St. Martin's, out of which this Pariſh is taken, and the Biſhop 
of London was Patron thereof, and at firſt there's the ſame In- 
cumbent of both, Dr. Teuniſon: Now the Patronage being for- 
merly in the Biſhop, and in the Succeſſive Patronage, created 
of this new Church by this Act, there's one Turn in three given 
away from him to a third Perſon, then this Preſentation out 
of Turn is at firſt given to the Biſhop of London, in Conſidera- 
tion of the third Turn given to the Lord Jermyn afterwards. 


n At 


Then there's another Thing deſerving of Notice in this Caſe, 
and that's this; That one and the ſame Perſon. being Incum- 
bent of both Pariſhes, the King hath had the Effect of his Pre- 
rogative upon the Promotion of this very Incumbent, by pre- 
ſenting to that Church, into which he came by Preſentation 
and Induction, 28. St. Martin's; but here the Prerogative can- 
not operate, becauſe he came into this by Donation, not of the 
Patron, but of the Parliament; and conſequently, as was ſaid 
before, of the King himſelf, | 
Beſides, here's no Salvo of the King's Prerogative or other ky”, Ree 
Right; and to what End in all private Acts for Sale of Eſtates, Right wo 
paying of Debts, docking of Settlements, and the like, do the this Ad. 
King's Counſel take Care always to inſert a Saving, if the ſame 
be not neceſlary ? | 
Here's a new Eſtate given, and that to a particular Perſon, 
and in a particular Manner ; and no Perſon can claim a Right 
to, in, or over this, but as the Parliament bath given it; as for 
Inſtance, 


' 180 


Henry Lord Biſhop of London, c. 


1 


Prerogati ve 
ſhall nor 
take Effe& 
againſt an 
AQ of Par- 
liament. 


» 
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Where the Jnſtance, in an A& where two Churches are united, as upon 


the Rebuilding of the City of London, the firſt Preſentation is 
ordered to be by the Patron of the Living of the greateſt Va- 
luc in the King's Books. The King is Patron of the Living of 


the leſſer Value, as he is of ſeveral of them in London, he ſhall 


not have his Common Prerogative of the firſt Preſentation, which 


he hath in all other Caſes, where his Intereſt is intermixed with 


others: As in Caſe of Coparceners ; and the Youngeſt is in 
Ward, he ſhall preſent firſt ; tho the eldeſt, by the Common 
Law, is to have the firſt Turn, and the King's Right is in the 
Place of the Youngeſt ; but yet in Caſe where an Act of Parlia- 
ment gives a new Eſtate, and preſcribes a Method, tho' in the 
Affirmative, the Method limited ſhall take place againſt the 
King's Prerogative of being preferred; and the Reaſon is, be- 
caule it is a new Right which the Act gave to preſent to the 
Church, to which the Union was, and conſequently it muſt be 
taken as 'tis given: And ſo was it held by the Cioilians at 
Doctors Commons, before the Chancellor of London, and ſeve- 
ral aſſiſtant Delegates, upon a Caveat there againſt Inſtitution ; 


and on Advice of the Lawyers, the King's Preſentee acquieſced, 


Firſt Fruits 
and Tenths. 


and never brought any Quare Impedir. 


The Argument now is only, as to this one firſt Preſentation, 
there's no fiat Contradiction between the Uſe of the Preroga- 
tive and my being Patron for ever; but 'tis a Contradiction, to 
ſay, the King and I ſhall both have the ſame Preſentation. 

To ſay, That he ſhall have a Prerogative here, is to ſay, That 
he ſhall do a Wrong to his Subject, for the Biſhop can have no 
other than this one Preſentation ; he can have no other in lieu of 


it, and has no Advantage or Recompence antecedent or ſubſe- 


quent from this Prerogative. e 

Firſt Fruits and Tenths are not demandable from this Pariſh, 
becauſe no Saving of them in the Act to the King; upon paſſing 
the Act, tis known, That in the Commons Houſe the ſame 
was preſs'd to be inſerted, but denied, and the Clauſe rejected; 
the ſame Attempt was made in this Houſe, but to no Pur- 
poſe. 


In other Acts for the Erecting of new Pariſhes, there is ge- 
nerally ſuch a Saving, as for St. Aunès, and St. John's of Map- 


ping, and the Act for uniting of Pariſhes, upon Rebuilding the 


City, hath a Clauſe of ſaving to this Effect: All which ſhews, 
That ſuch a Saving is neceſſary, tho' the firſt Fruits and Tenths 


being formerly enjoyed by the Popes might have been pretend- 


ed, by Conſtruction of Law, to be a Profit annexed to the 
Crown by Stat. of 26 H. 8. cap. 1. all Payments to the Pope 
having been prohibited by 25 H. 8. cap. 21. and all Profits 


and Commodities enjoyed by the Popes thereby annexed to the 


Crown. Yet neither that Act, nor that other in the ſame Year, 


(whereby the Firſt Fruits and Tenths of all Eccleſiaſtical Li- 
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vings, that then or thereafter ſhould belong from any Parſonags 
or Vicarage, were granted to the Crown) were ever intended to 
reach this Pariſh of St. Zames's, it being a new Creation by 
Act of Parliament; and becauſe in the Act no Firſt Fruits or 
Tenths are given or ſaved ; and there's as much Reaſon to ar- 
gue in that Caſe, for an implied Saving; as there is for this Pre- 
rogative. | : . 
Suppoſe it ſhould be admitted, That a preſentable Benefice 
created by Act of Parliament ſhould be ſubje& to the ſame 


Donative 


may be 
1 ' mas Pre- 
Rules as others are; yet that will not reach this; becauſe not like ſentative, b) 


other Benefices till once preſented to; 'tis a peculiar ſingular be H abtem! 


Caſe, by 2 Roll. Abr. 342. and 1 Iaſt. 344. If a Patron preſent 
to a Donative, it becomes Preſentative ever after; which ſhews, 
That tis the Preſentation which makes it Preſentative in its 


Nature ; now here 'tis plainly a Donative till once preſented 
to 


Then it was ſaid, That it is not needful to engage in the Diſ- 
pute, whether this Prerogative ſhall prevail againſt the Grantee 


preſenting 
One. 


of the next Avoidance, according to Moodleys Caſe, 2 Cro. 695. 


or whether that Caſe be Law, for that the ſame is plainly di- 
ſtinguiſhable from our Caſe : For there the Grantee comes in 
the Place of the Grantor, quoad that Avoidance; and he can 
have no better or greater Right than his Grantor would have 


had,; if no ſuch Grant had been made: Here ours is a firſt Pre- 


ſentation, granted by Act of Parliament. 

Suppoſe the Donors of this Preſentation to the Biſhop had 
named a Perſon i Efſe, to have ſucceeded upon the Death or 
Avoidance of Dr. Tenniſon; no Man will pretend that this Pre- 
rogative ſhould have prevented him. 'The Reaſon given in the 
Books cited for that Caſe of the Grantee of the next Avoidance; 
is, That the Patron could not grant more or otherwiſe, than un- 
der the Contingency of this Prerogative. Surely they will not 
ſay, That the King, Lords and Commons, were ſuch feeble 
qualified reſtrained Donors : Then the Parliament being the 
Donors, the Prerogative inſiſted upon, and the expreſs Gift to 


the Biſhop, are contradictory and repugnant, and cannot both 
be fulfilled. 


It is no Argument to ſay, That if a Vacancy had been in the 
See, and the Temporalties in the King's Hands, then the King 
muſt have preſented and not the Biſhop, and that would have 
contradicted the Act as much as this; for that had been the ſame 
as if the Biſhop had preſented himſelf; for the King, during that 
Time, was 272 loco ordinarii. 

To ſay, That the Biſhop of London hath no more Right by 
the Act of Parliament, than a Grantee of the next Avoidance 


hath by the Common Law, this ſutely is no very cloſe Reaſon- 


ing; for there is ſome Difference between the one and the other: 
Here the Act of Parliament (which hath the King's Conſent) 
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1 gives a particular and expreſs Right; and an Act of Parliament 
\ 3 may (as Coke ſaith) alter, change, annul, abridge, diminiſh, 
Ss - F qualify, enlarge or transfer any Common Law ; nay, 
1 it hath the Common Law and the Prerogative too under its 
[| Control. | | | | 
l Upon the Whole, it was concluded, That by this Judgment, 
1 a new Prerogative is affirmed to belong to the Crown, and this 
4 ; is extended to a Turn after a Commendam, which may be a 

Prejudice to all the Patrons in Exgland; 2. It deſtroys and 

makes Uſeleſs the plain and expreſs Words and Meaning of the 

Act of Parliament, which gives the firſt Preſentation to the Bi- 

ſhop of London, and 3. It confirms the old Nos ohſtante Do- 

arine of Commendams, which hath always been acknowledged 
to be to the Prejudice of the Church ; wherefore it was prayed, 

That the ſaid Judgment might be revers d. 


N 4-1 


Argument On the other Side it was argued, That this Judgment ought 
oO to be affirmed ; for that, as to the firſt Point, tho' it hath been 
Error, ſaid to be a new Thing, and grounded upon late Precedents, 
yet it bath been ſo often adjudged, that it doth not now deſerve 
a Debate; 'twas ſolemnly ſettled in J/rights Caſe, and upon 
Conſideration, 2 Roll Abridg. 343, 344. 3 Cro. 526. Moore 399. 
'That tho' many ancient Authorities have been loſt, yet in Brooke, 
Preſentment al Eſgliſe, 61. there is the Opinion of the Biſhop of 
Ely for it. And as to the old Precedents, there's no need of 
Recourſe to them, becauſe continual Uſage hath been with the 
King in this Matter; a ſettled Opinion for an hundred Years is 
ſurely enough to declare the Law as to this Particular : This is 
ſufficient Evidence to prove this Right in the Crown, there being 
The Reaſon no Judicial Opinion againſt it. The Reaſon for this Prerogative, 
—— bg is becauſe the King, by the Exerciſe of his Prerogative in the Pro- 
motion, hath made the Avoidance, and it is but changing one 
Life for another, and poſſibly the Patron is as near the having 

another Preſentation, - | before, 


Obje tion, It was agreed that this is none of the Prerogatives mentioned 

-_ _ in the Statute de Prærogativa Regis ; but then twas ſaid, That 
revog. Regis . | . . 

is fileng, the Prerogative to preſent by Lapſe, is not in the Statute, and 
Anſwered. yet that is admitted; ſo that the Omiſſion of it there, can be no 
Objection ; this is a Prerogative that follows a Vacancy occaſion- 
ed by the Exerciſe of the Prerogative : For ſuch it is to make 
Biſhops. The King firſt made them by the Donation of a Ring 
and Staff, then by a Conge d'Eſlier, the King gave Licence to 
chooſe, and approved the Perſon choſen, tho' not by abſolute Do- 
Precedents. nation, as before. By the 25 H. 8. the Crown is reſtored to its an- 
cient Prerogatives, and there are Letters Miſſive, directing the 
Choice of ſuch a Perſon. In Wright's Caſe in 3 Cro. and Moore, 
then was the firſt Time it eame in Queſtion ; and it was Debated 

and Conſidered, and the Judgment upon Deliberation ſettled it 
with the King. And as to the Objection, that in Dyer 115 te 
| 4 : ald, 


verſus Attorney Genera 


pro Dam Reg, c. 
ſaid, That he and the reſt of his Brethren thought otherwiſe; 
that Point was nothing to the Caſe then in Queſtion! But however, 
tis obſervable that the Queen preſented Auno 6. and the Patron 
did not diſpute it, as appears in Moodly's Caſe. And in Ower's 
Rep. tis ſaid, that ſeveral Precedents in Hezry the Eighth's Time 
were ſearched. "Tis true, that in 11 H. 4. 67. and 21 E. 4. 33. 
the King did not intitle himſelf by Virtue of his Prerogative, but 
by Reaſon of the Temporalties being in his Hands; thoſe Caſes 
can influence nothing in this Matter, -becauſe the King's Preroga- 
tive conſiſts not in ouſting of himſelf, but of a Stranger; it is to 
preſent in the Turn of another upon ſuch a Vacancy, but not 
where he is intitled himſelf, there he preſents by Virtue of his 
own Intereſt, 


As to the Objection, That the old Books are ſilent about this 8 


ſors 25 E. 3. the King was defeated of his Prerogative by Rea - anſwered. 


ſon of the Pope's Proviſions; and therefore the King could not 
have it: Whereas tis the Exerciſe of his Prerogative of Promo- 
tion, that gives him this Prerogative of preſenting upon this Va- 
cancy by ſuch Promotion; and therefore that Statute was made to 
prevent all Incroachments: And tho' it was made to that very Pur- 
poſe, yet the Clergy being then fo ſtrongly united to the Pope's 
Intereſt, the Kings of England could not uſe that Prerogative, 
and frequent Uſurpations were made upon the Crown, till the 

Pope's Supremacy was denied. The 41 E. z. 5. ſhews that there 
were ſuch Uſurpations. 7 H. 4. cap. 8. Complaint is made of 
them: And 5 H. 4. u. 95. Cotton 458. And thus it continued till 
the Statute about the Supremacy 28 H. 8. the Kings are to 
make the Biſhops ; and then conſequently, in Point of Law, the 
Right of preſenting was reſtored. | 

Then 'twas urged, That none of the old Books do mention 
the King's Right to preſent by Lapſe, except in Camdry's Caſe, 
where Notice is taken of a Caſe in the 'Time of F. 3. but that 
is not to be found. Bro. tit. Preſertment, 61. is as much Autho- 
rity for this, as that in Cawdry's Caſe is for the Prerogative to 
preſent upon Lapſe. And this Right in Queſtion, having been 
enjoyed fo long, ſhould not now have been queſtioned. 

In 5 E. 2. Maynard 148, 198. there is one Inſtance of the 
Patron's preſenting again ; but then Proviſions were common 
and uſual, Valſingham 1313. ſo that ſuppoſing the Patron did 
in thoſe Times preſent, the King was not concerned, becauſe 
'twas then only the Pope's Right, as was thought, and the Pope 
might be ignorant of the Matter. And from thence 'twas argu- 
ed, that the Practiſe of thoſe Times cannot be urged as Argu- 
ments in the prefent Caſe. | 


Then 2. it was urged, That the King having this Prerogative, 


merely 


The King 
he is not debarred of it by the Diſpenſation to hold it, Cc. nor 3 
by the Act of Parliament, nor by the King's Confirmation of it. mendam. 


The King by that did transfer no Right to the Ineumbent, but 
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merely did continue him; and there was no Avoidance, but t 


ſame is ſuſpended: And had the Incumbent died, or reſigned, 
during this Time, the Church had been void by ſuch Death or 
Reſignation, and had debarred the King of his Prerogative : The 


* 


Incumbent ſtill remains Incumbent for the Time, by Force of his 


firſt Preſentation, and ſo the Diſpenſation doth prevent the A- 


voidance : He is not in by Force of any Title which the Diſpen- 
ſation gives him, but of his old Title. Jones 91, 161. Vaughan 
18. 1 


3. Then 'twas argued that the Act of Parliament for making 


this new Pariſh did not alter the Caſe. T was ſaid, that the ma- 
king of this a Rectory in this Manner, doth make it ſubje& to 


this Prerogative ; and that it was by no Means the Intent of the 


Act to debar the Prerogative. It is made a Pariſh and Rectory, 


ſuch as others are, ſubje& to the Eccleſiaſtical Laws, as well as 


any other Benefice, under the Obligation to Reſidence; and liable 


to the Common Juriſdiction and Cenſure of the Ordinary; and 
'tis to be made vacant by the ſame Ways and Means, as other 


Livings are; the Words Death, or any other Avoidance, prove it to 
be ſo: Lapſe will prevail upon this Rectory; and that can- 
not be, but becauſe tis made a Rectory, and Preſentative. It 
cannot be doubted, but that the next Avoidance might have been 


granted over by the Biſhop of London before any Avoidance was. 


Suppoſe the Biſhop of London had died, and this Promotion 


had happened, ſhould not the King have preſented by Reaſon of 


the Temporalties ; and yet that is as much out of the Words of 
the Act, as this is? As to its being a Donative, twas ſaid, That 
the preſent Rector doth not come in by Donation; and tho' tis 
true, That the King cannot preſent to a Donative upon ſuch an 
Occaſion ; the Reaſon is, becauſe the Promotion doth not make 
a Vacancy of the Donative, it doth not make a Ceſſion; the 
Parſon is not ſubje& to Cenſures as other Rectors are; he is ſtill 
in by Reaſon of the Inſtitution of the Founder ; ſo that No- 
thing can be inferred from thence. Suppoſe the Incumbency of 
a Donative had been immediately turned into a Rectory, would 
not that have ſubjected it to this Prerogative: Tis admitted, That 
the Promotion of the Rector did make an Avoidance ; then was 
cited Prince's Caſe, 8 Rep. 'Then ſuppoſe it a Donative as to 
Dr. Tenniſon, at the ſame Time that the Church becomes va- 
cant, the Patronage veſts; and then the King's Prerogative ſhall 
take place, either eodem Inſtanti, or before: But here the Right 
of Patronage did veſt immediately by the Act; he that is to pre- 
ſent when the Rectory becomes void, he is Patron: "Tis like a 


Reverſion granted cum acciderit, there is a preſent Intereſt veſted; 


Act of Parliament. ET et or ney 
The Stat. of 12 Car. 2. for confirming of Livings, makes the 
then Poſſeſſors full and perfect Incumbents, as this doth : Were 
not theſe Benefices void, if the Parties were advanced to 3 
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ricks? And upon ſuch Promotions did not the King preſent ? 
Undoubtedly he did, 

Then 'twas argued, That 'twas never the Intent of this Act 
to ouſt the King of this Prerogative; the firſt Intent was to 
make a Pariſh and eſtabliſh a Rectory: That was the true De- 
ſign. Suppoſe the Act had only veſted the Advowſon in my Lord 
of London, and had not mentioned my Lord Jermyn, would 
not this Prerogative have been conſiſtent with the Right of Pa- 
tronage ? As to the Pretence that the Biſhop is to preſent firſt; 
that is only to make a Partition : "Tis an Explanation, That they 
ſhould not have it in common, but by Turns. 'The Holding of 
Dr. Tenniſon was reckoned as one Turn, and the Biſhop was to 
have the next. Beſides, every Act of Parliament is to be con- 
ſtrued according to the Subject Matter, and not further than the 
Act deſigns and intends : Tis plain, from the Nature of the 
Thing, That nothing was deſigned but to ſettle the Rectory; 

and eſtabliſh the Manner of Preſentation, according to the A- 
greement of the Parties: General Words ſhall not ouſt the King 
of his Prerogative, ſince he is not named, 3 Cro. 542: Moor 5 40. 
7 Rep. 32. Plotod. 240. Hob. 146. Here are no Words which 
do import any Intention to reſtrain the King of that Right with 
reſpect to this, as he hath with reſpe& to other Rectorics. The 
King's Prerogative doth not interfere with their being two Pa- 
riſnes; this Prerogative muſt operate upon all preſentative Livings; 
ſo ſoon as they are made ſo. 

This can never be pretended to be partly Preſentative and 
partly Donative ; for Dr. Teuniſon was in by Act of Parliament 
as one preſented : Then it being a Ceſſion of a preſentative Re- 
cory, whether old or new, 'is the King's Right to preſent. 
Vernon's Caſe, 4 Rep. 4. Plowd. 127, The Doctor came in not 
by Donation, but was rather placed in by Parliament, which 
implies in it the Conſent, and all the neceſſary Acts of the Pa- 
tron and Ordinary. Suppoſe the King ſhould grant away his 
own Advowſon during a Plenarty, and afterwards ſuch a Ceſſi- 
on ſhouid happen by Promotion ; ſurely that would not deprive 
the King of his Prerogative ; and by the ſame Reaſon it ought - 
not in this Caſe. Wherefore, upon the whole Matter; it was 
prayed, That the Judgment ſhould be affirmed; and it was af- 
firmed accordingly, 


Judgment 
affirmed: 
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Dominus Rex verſus Reginald Tucker. 


ry 1g for Reverſal of a Judgment againſt T. before Commil- 


4 Moe. 162, fioners of Oyer and Terminer, upon an Indictment of High 'Frea- 
ha ſon, The Record is to the Effect following: 


| Treaſon, its W RIT of Error to reverſe a Judgment given in B. R. 


Ad Gen Se ſſion de Oyer & Terminer tent pro Com' Somerſet 
abud Cipitat' Wellen in dit Com Somerſet corum Franciſco Wy- 
thens il un', Oc. Richardo Heath zu, Cc. Georgio Strode, 

mil un Servient, Oc. & aliis Socits futs Juſticiariis dicti Do- 
mini Regis per Literas Patentes ipſius Dom Regis ſub magno 
ſigillo Angliæ confect eiſdem Franciſco Wythens, Richardo Heath, 
Georgio Strode, & aliis aliquibus tribus vel pluribus eorum di- 
rect quorum alter eorum præfat' F. W. vel Richardum Heath di- 
tins Dominus Rex unum eſſe voluit ad inquirend per Sacramen- 
tum proborum & legalium Hominum Com” pred ac aliis viis modis 
& medits, &c. afſienat' per Sacrament' Franciſci Warre Baro- 
nett, Gc. proborum & legalium hominum Com Somerſet prad 
adtunc G ibid impannellat jurat & onerat ad inquirend” pro 
Domino Rege pro Corpore Com præd præſentat exiſtit quod Regi- 
nald Tucker guper de Long Sutton in Com' præd' Gen & Tho- 
mas Place zuper de Eddington in Com pred Teoman timorem 
Dei in cordibus ſuis non habentes nec debitum ligeantiz ſuæ ponde- 
rantes ſed Inſtigatione diabolica mot & ſedutf dilection ac veram 
& debit obedientiam quas veri & Fideles ſubditi Domini Jacobi 
Secundi nuper Regis Angliz, Cc. erga ipſum Dominum Regen 
gererent & de jure gerere tenentur ſubtrahent & machinant' & 
rotts oirtbus ſuls intendent pacem & Communem tranguilitatem, 
Cc. proditorie compaſſaverint imaginat' fuer” & intendebant di- 
Gum Dominum Regem ſupremum & naturalem Dominum ſuum 
ad mortem adducere & contra dictum Dominum Regem ſupremum 
verum naturalem & indubitatum Dominum ſuum pxoditorie le- 
vaderunt guerram, Gc. contra pacem dicti Domini Regis nunc 
Coron & Dignitat' ſuas ac contra formam Statut in bujuſmodi 
caſu edit & proviſ”. | 
Et flatim de premiſſis in Indidtament pred' ſpecificat' ſuperius 
es impoſit per cur hic allocut' qualiter ſe vellent inde acquetari, 
zidem Reginald Tucker & Thomas Place ſeparatim dicunt, c. 


The Judgment is per cur hic quod præd Reginald Tucker & 
Thomas Place dacantur & eorum uterq; ducatur uſq; ad Gaolan 
dicti Domini Regis Com præd unde venerunt, & ubinde uſq; ad 
locum Executions trahantur & uterq; eorum trahatur & ſup#! 
turcas ibidem per collum ſuſpendantur & oiventes ad terram pro- 
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ſſternantur & uterq; eorum proſternatur & interiora ſua extra ven- 
tres eorum & utriuſq; eorum capiantur ipfiſq; viventibus ibidem 
comburantur. & quod capita eorum & utrinſq; eorum amputentur 
quodq; corpora eorum & utrinſq; eorum in quatuor partes dividan- 
tur & quod _— & quarteria illa ponantur ubi Dominus Rex 
ea aſſienare voluit, &c. 


bl 
. 
4 
1 | 
£ U 
1 
1 

i 

i i 
1H 
0.8 


* 


And now it was argued on the Behalf of the King, That this Argument 

Reverſal was not juſtifiable; that the Exceptions taken below for the King. 
were many, and as to the Pretence that ſecreta membra ampu- Ifisb ge 
tentur was omitted ; the ſame was not allowed as Error below, _— 
by Reaſon of the many Precedents which in the Entries did omit 
it, That tho' the Practiſe be common to pronounce it, yet few 
or no ancient Records do mention it; that in 3 Iaſt. 210, where 
the Judgment is taken notice of, this is not Part. Ip Plowd. 
387. tis omitted, that Iuteriora includes it; In Bro. Cbros' 128. 
'tis not inſerted ; That this was never entred as Part of 
the Judgment, till 12 Car. 2. Then as to the ſeparatim allocut' 
upon the Arraignment, that was likewiſe over-ruled below ; for 
it muſt be intended a ſeveral Demand or Queſtion : And the ſame 
is implied in this Entry, as much as if it had been expreſſed, 
and the Precedents are both ways. But the main and only Ex- 
ception, for which the Court revers'd the Judgment, was That in 
the Indictment 'tis not ſaid to be a Fact done contra ligeautiæ Contrary to 
ſue debitum ; and as to this, it was argued, That it was not ne- lie Bel“ 
ceſſary to uſe thoſe very Words; That they are not Terms of ogg of 
Art, ſuch as are abſolutely neceſſary; they are not like to the 
Words Burglariter, Felonice, Murdravit, and the like; That 
proditorie implies it; that tis plainly apparent to be contrary to 
his Allegiance ; That all the whole Indictment ſhews it to be ſv, 
'tis not weighing his Allegiance ; 'tis againſt his tive natural 
Liege Lord and Sovereign; That it appears he was natural 
born Subject; That the very Words themſelves are only of Ag- 
gravation; That they may as well be laid precedent to the Fact 
as in the Concluſion; That here is that which is tantamount. 
That Sir Henry Vane Indictment was thus, Cotton and Me ſſiu- 
ger's, Sid. 328, The Scotch Officers in Sufolk, Lambert's, Hack- 
tham's, Titchburn's, and many more. 

That ' tis true, the Fact inthe Indictment ought not to be made 
good by Intendment or Inference; but if there be Words which 
ſhew, that the Party owed Allegiance, its enough. An alien E- 
nemy is not indictable in this Manner; but here 'tis ſhewn, That 
he is a Perſon capable of committing Treaſon, and that the Act 
done was againſt his Duty and Obedience which he owed as a 
Subject; That many Precedents have been thus; That zimia ſub» 
tilitas in jure reprobatur; That a Certainty to a common Intent 
is ſufficicnt, Long Caſe ; That in 2 Roll's Abr. 8 2. contra coron 
& dignitat' ſuas is held not neceſſary; wherefore, and for other 
Reaſons then urged, 'twas prayed, That the Reverſal might be 
reverſed, and the King reſtored, c. 
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Argument On the other Side it was argued, That this Reverſal was 


for the De- 


fendant in Juſt 3 That this Arraignment being Joint, for want of /eparatim 
Error. makes the Proceeding Erroneous; That the Precedents do uſe 
the Word ſeparatim ; and Abundance of Entries were mentioned, 
as Leach and Ruthford & al. 28 H. 8. Dudely, Gates and 
8 Paliuer, 1 and 2 Phil; and Mar'. Throgmorton and Meddall, 2 
Precedents. and 3 Ph. and M. Peckham and Daniel, codem Anno. Blunt 
g and Danoverſe, 44 Eliz. Earl of Ffſex and S. eodem Anno. 
Gny Fawks and Sir Edward Digby, 3 Fac. 1. Harriſon, Scot 
and the other Regicides, 12 Car. 2. 1660. (Green, Berry and 
Hill, for the Murder of Sir E. Godfrey, 1678. Ireland; Picker- 
ing and Grobe, 31 Car. 2. rot 242. Whitebread; Fenwick G 
al, 32 Car. 2. rot 224. Johnſon & al, 2 Mill. & Mar. num, 
57. and Lord Prefion and Aſhton, Trin. 3 Mill. & Mar. u. 16. 
ſeparatim allocut, and many more. Beſides the Nature of the 
4 hing is ſuch, as requires a ſeveral Arraignment, becauſe they 
may plead ſeveral Pleas, and they are ſeveral Offences; and tho 


they plead in this Caſe ſeverally, that's not enough; for they 
ought to be askt ſeverally. 


But this was not ſo much infiſted on, as the next Error, the 
es ow Omiſſion of /ecreta in the Judgment; tis Part of the Judgment 
bers) upon the 25 Edev. 3. for compaſſing, Gc. tho for coining, tis 
Precedents. only to be drawn and hanged, according to Morgan's Caſe, Cro. 

Car. 383. Stamp. 182. 3 Inft. 15, 17. Finch's Law, lib. 2. cap. 
Treaſon, they are all ſecreta membra abſcindant', as well as inte- 
riora; all common Books have it, as Bolton's Juſtice of the 
Peace, tit. Precedents of Indictments for High Treaſon, 38, 42. 
Dalton's Juſtice, p. 335. Sheppard's Epitome, tit. Crown, and 
all thoſe Common Abridgments, &c. Lord Preſton's and Aſbton's 
was drawn by good Advice, Harriſon and al, 12 Car. 2. Ireland, 
Bickering and Grove, 1678. Whitebread's, 1679. Walcott's, 1683. 
Langhorn's, 31 Car. 2. Colonel Sidney's 1683. The Earl of 
Staffords in 1680. was thus, upon Debate and Conſultation 
with all the Judges, Dominns Rex verſus Owen, 1 Roll's Rep. 
185, 186. there tis mentioned. 


But then it was chiefly inſiſted on, That the Reverſal was to 
22 f be maintained for the Error in the Indictment ; that contra lige- 
Þis 3 antiæ ſuæ debitum was the general Form; that all the great Men in 
Precedents. all Ages, who had been of Counſel for the Crown, had inſerted 
it: That all the Indictments, the firſt Aſſiſes, after Monmouth's 
Rebellion, which were drawn or peruſed by Sir H. Poll had this 
Concluſion: That Aſtos s, Croſs's Gaunt's, Corniſhe's, Earl of Staf- 
ford's, Bateman's, Ayliff's, Coodenough's, Hone's, Blague's, Roſe's, 
Armſtrong's, Sir Robert Peyton's, Langhorne's,Lord Bellaſiss, Heu- 
ner S, Harriſon's, Fawkes's,Sir Everard Dighys, Patricius Yol phiè's, 
Paſch. 41 El. John Tipping's 34 El. are all thus; and the Prints 
are fo likewiſe, 3 Inſt. 214. Fitzh. Juſtice, p. 218. Plotrd. 387. 
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Cokes Entries 361. Cro. Car. 120, 122, 123. and a great Num- 
ber of Particulars more, which might be cited. 


'Then'twas urged that Reaſon doth require this, for that 'Treas Requiſite in 
ſon is puniſhable as a Breach of Allegiance ; that that is the ve- Reaſon, that 
ry Eflence of Treaſon; that if the Fact be not alledged to be hond _— 
againſt his Allegiance, tis not Treaſon ; that tis by Reaſon of tbe Indi@- 
his Allegiance that he can commit Treaſon; and therefore tis went. 
that an Alien Enemy, who was never protected, cant commit 
Treaſon, becauſe he owed no Allegiance: And there may be ma- 
ny Acts done, which look like a Levying of War, without any 
Breach of Allegiance ; and for that was quoted King Johns 
Charter made at Rumney Mead 18 die Funii Auno Regni 17. Rot. 

Pat. 17. m. 13. a Tranſcript whereof is in Mathew Paris 245. * Alias 215. 
Anno 1215. which Charter was ratified four Times within nine ip K. 10 
Years after. The firſt Confirmation was granted 1 H. 3. and 16834. 
probably at his Coronation ; for there was a Charter dated at 
Glouceſter 6 Febr. Rot. Pat. 1 H. 3. n. 13. that they ſhould en- 
joy Libertatibus Regno noftro Angliæ a Patre noſtro & nobis con- 
ceſſis, In the ſecond Year of his Reign, he ſends a Mandate to 
the ſeveral Sheriffs to proclaim this Charter amongſt others: Rex 
c. Salutem. Mittimus tibi Chartas de Libertatibus, &c. Man- 
dantes quatenus eas legi facias in pleno comitatu tuo. Dat 22 Febr. 

Not. Clauſ. 2 H. 3. Then was cited Fox's Act, and Monuments, 

ad Ann. 1218. That after Michaelmas this King held a Parlia- 
ment at Mæſtmiuſter, wherein he confirmed and ratified, by bis 
Charter, all the Franchiſes and Liberties which were made and 
given by King 70hn his Father. In the ſeventh Year of his Reign 
viz. the ſixtcenth Year of his Age, he took the Government into 
his own Hands; and then the Archbiſhop of Canterbury, in open 
Parliament, doth mind him of the Oath ſworn in his Name by 
the Earl of Pembroke (Rectore Regis & Regni) and others, at 
the Pacification between him and the Dauphin, that he would 
reſtore and confirm thoſe Liberties to his Subjects, for which the 
War broke out between his Father and the Barons. Then was 
quoted what Henry Third promiſed, when he invited Henry de 
Lucy to come in to him, 1 H. 3. 1. 16. which is in very ſtfange 
Language, if his Allegiance had been broken, Then was cited 
Sadler 262. and Spelman verbo Ligeantia ; and Calvin's Caſe, 

7 Rep. expounding of that Word: And the old Caſtumer of Nor- 
mandy, cap. 43. And the ſaid, and other Authorities, were in- 
forced and amplified in ſuch Manner, as is not fit to be remembred. 
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Then 'twas urged, That as the Subject Matter of this Indict- 
ment did require thefe Words, ſo the Reaſon of the Law in other 
Caſes did warrant them to be neceſſary here: That oi & armis 
was neceſlary, till the Statute of H. 8. made it needleſs : And it 
would be ſtrange, that an Indictment for a Treſpaſs, ſetting forth 
an Aſſault and Battery with Force of Arms ſhould be ill for want 
of contra Pacem, and this xy be good without contra ligean- 
| cc tiæ 
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tie ſuæ debitum : Contra for mam ftatur is neceſſary, tho the Faq 
be alledged, ſufficiently appearing to be within a Statute Law, 
Indictments are not to be made good by Intendment or Implicati- 


- ON, Hare 6. Trin. 18 E. 4. 10. Furatus eft without feh- 


nice, not good; Felonice abduxit without cepit, not good. 80 
for a Rape, quod i pſam contra voluntatem ſuam carnaliter cog- 


nodit, without rapuit, is ill, 9 E. 4. 26. and ſo is Dyer 304. 


Murdravit is neceſſary : No Words or Terms of Art are to be 
ſupplied by any other Phraſes equivalent or tanta mount in Senſe, 
for the ſake of Certainty ; becauſe if ſuch looſe Deſcriptions ſhould 
be allowed, twould ſubjet Mens Actions too much to the Power 
of Conſtruction. 2 Cro, 20, 142, 187, 527. And in all Indictments 
for Offences committed between Decemb. 15. and Fehr. 13. 1688. 
the Concluſion was contra pacem regni. Then was cited Yaux's 
Caſe 4 Rep. 39. 2 Rolls Abridg. 8 2. 


Then 'twas ſaid that there were expreſs Authorities for the De- 
fendant ; 3 Inſt. 11. that the Indictment of Treaſon concludes 
thus, 1 Inſt. 129. is the ſame, and Dyer 144. to the like Effect. 
And what is ſaid in the Margin of the new Dyer, is very remark- 
able as to Mary Queen of Scotland: Calviu's Caſe 7 Rep. 6. is 
full and expreſs, as to the Reaſon of the Thing ; and it is found- 


ed upon the Difference between an Alien Enemy and a Subject. 


Courteen's Caſe, Hob. 271. Hobart is of Opinion, according to 
Calviu's Caſe, that Indictment againſt Alien amie, it muſt con- 
clude contra debitum ligeantiæ ſug. „ | 
Beſides, bere are no Words which carry the ſame Senſe, or 
are equivalent to it ; Proditorie doth imply a 'Treachery or 


Falſhood, and that he might be guilty of, and yet not act con- 


trary to his Allegiance; for at that Rate every Breach of 'Truſt, 
as to the King, would be Treaſon: Debitum ligeantie ſuæ mini- 
me ponderantes is not ſufficient; for a Man may not weigh his 


Allegiance, and yet not act contrary to it: Then contra natura- 
lem Dominum ſuum ſupremum verum & indubitat; theſe Words 
in themſelves are not neceſſary, and anciently were not inſerted: 
In old Time 'twas only contra Dominum Regem ; and 'twill be 
hard to ſay, that the Uſe of Words unneceſſary ſhould ſupply 
what is neceſſary, and hath anciently been uſed. Thoſe Words 


do only import, that the late King was King of the Place where 


the Defendant was born and lived ; and cannot make it appear, 


that his Fact was contrary to the Laws of the Land, and the Du- 


ty of his Allegiance, as a Subject to him. 


Then ſuppoſing it not neceſſary in the Concluſion ; for as ſome 


. Precedents are in Meſts Symboleography, tis firſt ; as contra ligean- 


tis ſus debitum levavit guerram, yet it ought to be in the Indic- 


ment, in one Part or another. The formal Reaſon of the Facts 
being Treaſon, is becauſe tis againſt his Allegiance, and that 
"ought to be expreſſed: All the other Expreflibns urged on the o- 
ther Side, are at the moſt but Argumentative, and do not direct- 
ly affirm the Thing which is neceſſary to make the Offence. 
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As to the Precedents which are the other Way, they are but 
few; thoſe in the Reign of H. 8. and Queen Elizabeth, they are 
upon particular Statutes; as for denying the Supremacy; taking 
Orders under the Pope, and the like; they are not contra ligean- 
tiam in the Nature of the Offonce; and there comra formam fla- 

tut is enough : But no Anſwer can be given to the Caſe of Lopez 
in Ggloin's Caſe, where the Judges met and conſidered how the 
Indictment ſhould be, and agreed to be rontra ſupremum Domi- 1 of 


everſal af - 


num ſuum in Anglia; and the Concluſion to be contra ligeantis firmed, by a 


ſue debitum. Whereupon, for theſe and other Reaſons, it was en greg I 1 


prayed, that the Judgment of Reverſal given in the King's Bench eins reports 


might be affirmed; and it was affirmed accordingly. 


1. 


| ole pb E aſtmond, E xetutor of Henry Eaft- 
mond, and Samuel Nayle, Appellants, 
verſus Edwyn Sandys Clerk, Reſpon- 


dent. 
Tithe of PPE AL from a Decree of the Court of Exchequer The 
28 for Caſe was no more than this: The Pariſh of Zeovilton con- 
attie Ior 


Sele + fiſting much in Paſture Land, and the Reſpondent having been 

formerly u- Rector thereof for twenty Years laſt paſt and upwards, and be- 

ſed for the ing intitled to the great and ſmall Tithes and all other Dues 

Plong. within the ſaid Rectory, he did exhibit his Bill in that Court 
againſt the Appellant Zoſeph, in his own Right, and as Executor 
of Henry his Father, and againſt the other Appellant Samuel 
Nagle, for Agiſtment Tithes, for depaſturing and fatting their 
Oxen and other unprofitable Cattle within the ſaid Rectory, from 
the Year 1677. to the Time of exhibiting his Bill, which was 
in Michaelmas Term 1692. 

The Appellant Foſeph Eaftmond by his Anſwer admitted, that 
he had Aſſets ſufficient to anſwer the Plaintiff's Demands; and 
both of them admitted, that they and the Teſtator had fatted 
and depaſtured divers Oxen yearly upon their Lands in the ſaid 
Pariſh, but ſaid, that ſome of them were firſt uſed to the Plough, 
and afterwards fatted when turned off from the Plough. 

The Court of Exchequer did thereupon, ig. May 26. 1696. de- 
cree Tithe Herbage to be paid for the Appellants and the Teſta- 
tor's Oxen and unprofitable Cattle not uſed for the Plough ; and 

_ alſo for their Oxen and unprofitable Cattle uſed for the Plough, 
for and during the Time they were grazcd and fatted in the Pa- 
riſh for Sale, after they were turned off from the Plough. And 

1 now it was inſiſted on in Favour of the Appeal, that the Decree 
pellants. was unjuſt; and then were quoted ſome Texts of Scripture a- 
bout muzzling the Ox, Gc. And alſo it was urged, That that 

Part of the Decree concerning Oxen once uſed to the Plough, 

was erroneous ; and there were cited all the Caſes in the Books 

for Exemption of Plough Cattle from Tithe Herbage, and that 

this was double Tithing: And it was inſiſted on, that the Ren- 

ſon of the Thing was againſt it in this Caſe, becauſe the Agiſtment 

of theſe. Cattle was neceſſary to ſuſtain that Labour which pro- 

moted tic Grain, of which Tithe was paid; that this Privilege 

extended to all ſuch Oxen as ever had been uſed to the Plough; 

that the Exemption did continue after they were forborn to be 

uſed at the Plough; for there was the ſame Reaſon to continue 

the Exemption afterwards, as there could be to allow it during 

the Interval, when they do not draw the Plough. And 5 
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theſe and other Reaſons urged, twas prayed, That the Decree 


Plough, ſhould be reverſed. = 


On the other Side it was urged, That the ſaid Decree is agree- 


—_ 


Argument 


able to the Law, and ſupported by many Reſolutions in the for the Re- 
Court of Exchequer, that there was a Reaſon for Tithe in this Pondent. 


, Caſe; becauſe theſe Cattle, tho' formerly uſed to the Plough, 

they ceaſed now to belong to it, and conſequently Tithes be- 
came due. That there's a Difference in the Nature of the 
Thing; for when they Feed in order to Labour, the Parſon hath 
a Tenth of the Benefit produced thereby; but when they are 
fatted only for Sale, tis otherwiſe. That this was a ſettled 
and allowed Difference in the Exchequer; That while the Oxen 
are working, no Tithe ſhall be paid for their Feeding, becauſe 
there are Tithes of other Things ariſing by the Labour of ſuch 
Cattle ; but when they do no Work, and are turned off to be 
fatted and are grazd, there Tithes ſhall be paid for the Herbage 
which they Eat, they being no way beneficial to the Parſon in 
any other Tithes : And many Caſes in ſcacc' were cited to war- 
rant this Diſtinction; and 'twas ſaid, That none could be alledg- 


ed to the contrary : Wherefore 'twas prayed, That the Decree 
might be affirmed; and it was affirmed, 
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D d d Magdalen 


Decree af - 
firmed. 


Magdalen Foubert Widow, Grandmother 
and Adminiſtratrix of Katherine 
' Frances Lorin de Granmare, Appel. 
lant, verſus Charles de Creſſeron Ad- 
miniſtrator, with the Will annexed of 
Katherine Granmare, Reſpondent. 


Will of a PPEAL from a Decree in Chancery ; the Caſe was thus: 
Foreigner, A Peter Lorin (Son of the Appellant) and Katherine de 


and in a Fo- Mandovillèe came to an Agreement to marry, and that the 


reign Lan- 


guage, how longeſt Liver ſhould take all, whether Iſſue or not: A publick 
ro conſtrue Notary took and entred that Agreement in his Book, and both 
1 Peter and Katherine ſubſcribed the fame ſo entred; and then 
being written fair, they ſigned it again, and the now Appellant 

and other Relations ſubſcribed it: They intermarried, Peter 

was kill'd in Flanders, and left Katherine with Child ; after- 

wards, ſhe being near her Time, thought fit to make her Will, 

which ſhe wrote with her own Hand in French, in theſe Words, 


Onoy que je ſois preſentement en perfaite ſantè de corps & deſ- 
prit, cependant ne ſcachant de quelle maniere il plaira a Dieu de 
diſpoſer de moy dans ma couche, Fe trove a propos de marquer jcy 
mes dernieres volontes : En cas qu'il luy plaiſe de me retirer de ce 
monde, fi ceſt ſa volonte de donner des jours a mon enfant, Je 
luy laifſe generalement tout ce qui peut in appartenir, & ſupplie 
tres humblement Madame Foubert, ma ſoeur Lorin & Mr le Bas 

den prendre ſoin ; F'eſpere que Mr. Foubert, & le Major, d la con- 
ſideration de feu ſon paure Pere, luy rendront les ſervices dont il 
aura beſoin, & que Dieu ne Fabandonnera point: Fe Fen ſupplie 
de toute mon ame, comme au ſſi de benir toute la famille: fait a 
Londres ce 16th de Novembre 1693. par moy, Katherine de Gran- 
mare. After which the ſaid Katherine annexed a Codicil to her 
Will, in theſe Words, vg. En cas quil plaiſe a Dieu de retirer 
mon Enfant aufſy bien que moy, Fe donne a Madamoiſelle le Bas 
ma bague de Diamans, mon Ecritoire garnie dargent, & une 
boete de rubants neufs; Fe donne a Madamoiſelle Peireaus mon 
Habit brun deuble couleur de paille, & mon habit Jaume; une de- 
mie douzanie de mes Chemiſes : Je donne au fils a Jacob dix livres 

ſterlings pour le mettre en Metier; & a ſon pere ce qui ſe trovera 
des habits de mon Mary: Fe donne a Catharine Williams, ma fillente, 

dix livres ſterlings pour la mettre en metier ; Tout le reſte de ce qui 

n. appartient tant en Meubles, que Linge, Faiſſell d argent, G 

Argent Monnoye, qui meſt du, Je le laifſe d ma ſoeur Lorin, & a 

meſs de Creſſeron, pour etre egallement part age, entre eux; J eu- 
cepte ſeulement le portrait de mon Cher Mary, ma bague Tur- 

quoiſe, que Fe donne a ma ſoeur Lorin, & la prie de garder Pune 

autre tant quelle viora : Fe donne auſſy a Monfieur Grefſer on 
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Then ſhe was delivered of a Daughter, and a few Hours 
after died, and the Daughter did ſurvive her near two Years, 
and then died: And after her Mother's Death (there being no 
Executor named) Adminiſtration of the Eſtate of the Teſtatrix 
was committed during the Minority of the Child with the Will 
annexed ; but the Appellant poſſeſt herſelf of the Eſtate, being 
about 600 J. Value. Then after the Child's Death, the Appel- 
lant as next of Kin took Adminiſtration to the Child, and alſo 
to Mrs. Granmare. . 

The Reſpondent exhibited his Bill, claiming a Moiety of the 
Reſiduum by Force of the Codicil ; the Appellant by Anſwer in- 
ſiſted upon the Invalidity of the Agreement between Peter and 
Katherine, but that being waived, the Queſtion aroſe upon the 
Words of the Will, and particularly thefe, donner des jours, 
and 'twas infiſted, That nothing was deſigned to the Reſpon- 
dent, but only in cafe the Child were ſtil|-born, or ſhould die 
in her lying in; whereupon the Court ordered the Cauſe to be 
continued in the Paper, and that both Sides ſhould take Time 
to procure the Opinion of Frenchmen born, and acquainted with 
the Laws of France; and the Cauſe coming on again to be heard 
before the Lord Chancellor; and upon reading of ſeveral Opi- 
nions of French Gentlemen bred to the Laws of that Country, 
the Court declared, that the Reſpondent was well intitled to 
his Moiety of the Refidue, after the particular Legacies, Debts, 
Funerals, and other Allowances deducted, and decrecd the ſame 
accordingly. 


It was argued on the Behalf of the Appellant, That this De- Argument 
cree was erroneous ; that the proper Signification of thoſe Words, e : 
was no more than to give Life, that it was ſo tranſlated at Do- 
tors Commons ; That that Franſlation does agree with the Opi- 
nion of ſeveral of the moſt learned Divines amongſt the French 
Refugees here; That tis fo interpreted in the Famous Dictiona- 
ry of the French Academy, dedicated to that King, where the 
Words are as follows, 278. les jours au pluriel, fignifie la vie, 

That Days in the Plural ſignify Life, without any Determina- 

tion of Time; That there are few Frenchmen of any Underſtand- 

ing, but will acknowledge, That by /zs jours d'une perſonne, the 

Days of one (whether they be many or few in Number) muſt 

be underſtood the Life, &c. That the Teſtatrix here could mean 

no other by Days, but Life ; when ſhe ſaid, That in caſe it 

pleaſed God to take her out of this World, if it was his Will 

to give Days, to give Life to her Child, ſhe left it all that 

belonged to her; knowing well, That if the Child was born alive, 

it muſt be maintain'd from that Moment, out of what was ſo 

left it; that it appeared from the Preamble of the Codicil, (7. 
; n 
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ther Legacies 


In caſe it mall pleaſe God to take away my Child, as well * 
my ſelf, then, &c. That the Teſtatrix never intended the E- 
ſtate to go over, unleſs the Child died as well as her ſelf in her 
lying in. 1 „ 


Then it was argued from the Nature of the particular Lega- 
cies ; they were ot ſuch a ſort, as that they muſt be given with- 
out Senſe or Reaſon, had ſhe not ſuppoſed her Child's Death, 
as well as her own, 1n her lying in ; for. otherwiſe thoſe new 
Ribbons muſt become old, which were intended as a Preſent 
to a young Gentlewoman ; Clothes lockt up in a Trunk would 
have been of no Uſe to Perſons then in Diſtreſs, and the poor 
Orphan had gone too far in Years to learn a Trade. Then o- 
ther 'Things are given as Tokens to be kept, and worn by them 
for her ſake, as long as they lived: Now what Reaſon can be 
aſſigned for this, if ſhe did not mean and ſuppoſe a Death in 
her lying in: From whence it was inferred, That the Intention 
of the Teſtatrix was to give all ſhe had to her Child, in Caſe 
ſhe ſurvived her; and if it did not ſurvive her, but was taken 
away as well as herſelf, in her lying in, then her Intention was 
to give that ſame All (which the had given to her Child) to 
other People, as ſpecified in the Will; and unleſs this were the 
Intention, the Child muſt have ſtarved, or lived upon Charity, 
not having the Property of what was left it; and the Condition 
precedent, according to the Reſpondent's Expoſition, excludes 
the Child till its Years of Diſcretion ; wherefore 'twas prayed 
that the Decree might be reverſed. 


On the other Side it was argued with the Decree, that the ſame 
was juſt ; that no Objection could ariſe from the Nature of the 
other Legacies, or of this, as being reaſonable or unreaſonable ; 
for that 'tis the Natural Right and Privilege of every Perſon, 
to diſpoſe of that which they have, at their Pleaſure, to do what 
they will with their own; a Privilege ſo certain, that though 
tis uſed many Times to ill Purpoſes, yet the Law cannot inter- 
poſe, nor reſtrain the Proprietor, no not to preſerve him and his 


Family from Ruin, as daily Experience ſhews : 'That it is agree- 


able to Law and Juſtice, and to true Piety, to ſee that the Will 
of the Dead be performed ; and tho' the Law have aſcertained 
how Eſtates ſhall go, when there is no Will, yet when there is 
a Will that diſpoſes of it otherwiſe than the Law would do ; 
the Courts below will compel a Performance of ſuch a Diſpoſi- 
tion, as the Will directs. 

Then 'twas ſaid, That the Intention of the Teſtatrix, in Fa- 
vour of the Reſpondent, is both Charitable and Prudent; He was 
her neareſt Relation in Exgland, and conſidering a great Part of 
what ſhe left was once her Husband's, ſhe honourably gave as 
much to his, as to her own Relations, making her Husband's 
Siſter, and the Reſpondent Charles, reſiduary Legatees to ſhare 
equally; and ſo is the Decree : And to Reverſe this Decree, and 

3 permit 
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permit the Appellant to go away with the whole, (as ſhe muſt, 
if the Decree be reverſed) doth directly deſtroy all the Prudent | 
and Charitable Intentions of the Teſtatrix, and carries the Eſtate 
where ſhe never deſigned it, ig. to the Appellant. 


Then 'twas argued, That the Court of Chancery had done ConftruQtion 
well in taking the Opinion of Perſons skilled and knowing in Severn 
the Matter in Queſtion ; that the Gentlemen of the Long Robe 
of that Country, now here in London, did all give there Opi- 
nions, that according to their Conſtruction of theſe Words in a 
Will, it was an Arrival to Years of Maturity or Age enabling to 
diſpoſe ; that unleſs the Child had lived to ſuch an Age, as that 
ſhe had been capable to give the ſame away, her Repreſentative 
in this Caſe, could not be intitled to it. 
Then 'twas ſaid, That Words are to be interpreted accord Courts con- 
ing to the Senſe and Acceptation of thoſe which uſe them: That fulr Mer. 
the Teſtatrix was a Native of France, and therefore this Me- 
thod of inquiring into her Meaning was juſt and reaſonable : | 
'That the Courts at Law have frequently conſulted Merchants 
about the Signification of Mercantile 'Terms, and Trinity Houſe 
about Marine Phraſes; ſo in like manner Grammarians, Criticks, 
Chymiſts, and Artificers have been in the Court of King's Bench 
conſulted, according to the Nature of the 'Thing in Queſtion, 
upon Words belonging to, and uſed in their reſpective Profeſ- 
ſions : That in caſe of Words diſpoſing of an Eſtate in a Foreign 
Language, by the Will of a Foreigner, the Judgment of Divines 
or Grammarians could be no proper Direction to the Court of 
Chancery; but the Means of Information muſt be from thoſe 
who were acquainted with the Rules of Interpretation in caſe of 
Wills amongſt thoſe People: That the Opinion of thoſe Gen- 
tlemen was ſufficient to juſtify the Decrece. | 
But then it was further argued, That here the Meaning of the 
Teſtatrix could not be ſuch as the Appellant would pretend, 5. e. 
that ſhe meant to give her Eſtate to the Reſpondent and others, 
only in caſe the Child ſhe then went with ſhould be ſtill-born, 
or if born alive, ſhould die with the Mother in her lying in, 
for theſe Reaſons : Firſt, For that ſhe was ſo far from appre- 
hending that the Child would either be ſtil|-born, or if born alive, 
would die as ſoon as her ſelf, or in her lying in; that ſhe expect- 
ed 'twould live, and as ſhe hoped, to full Age, for ſhe takes 
particular Care of its Education; and earneſtly recommends 
the ſame to the now Appellant, and others ; prays God to bleſs 
it, and not forſake it ; and hoped that all the Relations on the 
Father's ſide would, for the Father's ſake, do it all the Services 
it ſhould ſtand in need of. 

Then taking it that the Teſtatrix did expect the Child to out- 
live her, (as unqueſtionably ſhe did) if her Meaning had been 
ſuch as the Appellant hath put upon her Words, the Way to have 
it ſure fixt to he Child, and then to the Appellant, had been to 
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have made no Will at all; becauſe if the Child ſurvived the 
Mother but a Day, or an Hour, or ever ſo little, the Law had 
veſted the whole, firſt in the Child in its own Right, and upon 
the Child's Deceaſe, in the Appellant, as Adminiſtratrix to the 
Child. | 

Suppoſe the Child had outlived the Mother for a Month, or 
the like, what Interpretation could have been put upon this Will? 
All their Arguments will hold as well to a Month, Week or 
Days ſurviving of the Mother, as to this of two Years ; and 
therefore it muſt be thus conſtrued to be her Intent, that the 
Deviſes over ſhould take Effect, if the Child ſhould not live to 
an Age of Maturity, and Power of Diſpoſition. 

And as to the Pretence of the Child's Starving in the mean 
Time, there neither is, nor can be any Weight in that, for the 
Intereſt and Produce of the whole, during all that Time, muſt 
remain and be to and for the Benefit of the Child. Wherefore, 
upon the whole Matter, 'twas prayed that the Decree ſhould 
be affirmed; and it was affirmed. 


Philip Jermyn and Sarah Uxor ejus, 
Plaintiffs, verſus Mary Orchard Wi- 
do, Defendant. 


RIT of Error to reverſe a Judgment of Reverſal given mene 
in the Exchequer Chamber, upon a Judgment given in of 898 
the King, Bench for the Plaintiffs, in an Action of Treſpaſs to B. after 
for the mean Profits, after a Recovery in Ejectment, and Poſſeſ- teeth. of 
ſion had there upon: The Caſe was this upon Record; The Plain- Reſidue 
tiffs declare that the Defendant, 1 Sept. 167 2. their Cloſe, &c. chereof, good. 
2 & armis, 0c. did break, and upon the Poſſeſſion of the Plain- 
tiff did enter, and the Plaintiffs from their Poſſeſſion did expel 
and remove, and them ſo being removed and expelled for a long 
Time, 9iz. from the ſaid 1 Sept. 1672. to the Time of exhibit- 
ing the Bill, big. 6 May 1685. did hold out from the ſame, by 
which they loſt the Profits thereof, Oc. et al Euormia, Go. 
The Defendant by Plea takes Iſſue as to the Force, and Iſſue there- 
on; and as to Part of the Treſpaſs, pleads the Statute of Limitations; 
and as to the Reſidue of the Treſpaſs, pleads that Sir Milliam Port- 
nan made a Leaſe to one Trowbridge for 1000 Years, and by 
meſne Aſſignments derives a Title down to Thomas Nicholas; and 
that he in his Life-Time, by Indenture, aſſigned to the Defendant. 

The Plaintiffs Reply, and as to the firſt Part of the Plea, 9isz. 
of the Statute of Limitations, they demur ; and, as to the other 
Part of the Plea, they tender a Traverſe, and deny that Thomas 
Nicholas did aſſign the Premiſſes to the Defendant. 

'The Defendant joins in Demurrer, as to the firſt Part of the 
Plea, 072. the Statute of Limitations: And as to the other Part, 
ſhe takes Iflue upon the Traverſe; which Iſſue is joined; and a 
Venire awarded tam ad triand' the two I ſſues, quam ad inquirend' 
de dampnis, upon the Demurrer. | 

The Jury find that Thomas Nicholas was poſſeſſed in Manner 
as the Defendant in her Plea hath alledged,and that he did make, 
ſeal, and as his Deed deliver, the Indenture in the Plea menti- 
oned; which ſaid Indenture follows in theſe Words; and ſo ſet 
forth the whole ; in which, after a Recital of the Leaſe, and a 
Deducement of the Title down, are theſe Words, iz. The ſaid 
'Thomas,as well for and in Confider ation of the natural Love and 
Aﬀettion which he beareth to the Defendant his Grand Child, as 
for other good Cauſes and Conſiderations, bath granted, aſſigned 
and ſet over, and by theſe Preſents doth grant, aſſign and ſet over 
unto the ſaid Mary, her Executors, Adminiſtrators, and Aſſigns, all 
the ſaid Cottage, Barn and Lands, and all and ſingular other 
the Premiſſes herein before recited or mentioned, with the Ap- 
purtenances to the ſame belonging or appertaining ; together with 
the ſaid recited Leaſe, and all Writings and Evidences touching 
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the Premiſſes, to have and to hold the ſaid Cottage, Barn, and 
Premiſſes, and every Part thereof, with the Appurtenances, un- 
to the ſaid Defendant Mary, her Executors, Adminiſtrators and 
Ant, from and immediately after the Death and Deceaſe of 
the ſaid Thomas Nicholas, Party to theſe Preſents, and Mary. 
his Wife, unto the End of the Term; and for and during all the 
Reft and Reſidue of the ſaid Term of 1000 Tears, which ſhall be 
therein to come and unexpired, 7 and under the yearly Rents, 
Covenants, Cc. expreſſed in the ſaid Original Indenture of Legſe. 
'Then the Jury leave it to the Court, whether the Deed 
of Aſſignment be good in Law or not, and conclude ſpecially, 
if the Aſſignment be not good in Law, then they find for the 
Plaintiffs, and aſſeſs Damages 56 1. and 40s. Coſts ; and there- 


upon, Gc. 


Cn. And now it was argued for the Plaintiff ; and it was ſaid 
tiff in Error, in the firſt place, That this Caſe was extraordinary, that tho 
155 the Majority of the Judges in Meſtminſter-Hall were of Opini- 
on with the Plaintiffs, yet they were forced to ſue this Writ; 

they had the four Judges of the King's Bench, and the then 

Mr. Juſtice Potvell, and the then Baron Potve il concurring with 

the King's Bench; and the Chief Baron Atkins being abſent, 

the other Five in the Exchequer Chamber reverſed the Judgment, 

it having been reſolved upon the Stat. of Eliz. which ere&s 

that Juriſdiction, 'That the Concurrence of fix are not neceſſary 

to reverſe, but only that ſix muſt be preſent to make a Court ; 

ſo that here were ſix to five for the Plaintiff, and yet he hath 

loſt it. ” 0 

How far Vi Then it was argued, That there had been two Things inſiſt- 
terial, ed on below ; one was the Finding of Damages generally ; and 
the other was to the Validity of M Aſſignment; and as to the 

Finding it was ſaid, That the Matter of the Force is mere 

Form; and if there had been no Non proſequi, the ſame could 

not make an Error; That in C. B. and B. R. the Iſſue upon the 

Ji & armis, &c. is ſeldom or never taken Notice of, no Entry 

is made of it upon the Poſtea at all, unleſs a Wounding or ſome 

ſuch other ſpecial Matter were mixt with it in the ſame Iſſue; 

That tis held in the Caſe of Law and King, 1 Saund. 8 1. If 

nothing be anſwered to the Ji & armis in a ſpecial Plea, tis 

well upon a general Demurrer, and the 7 H. 6. 13. and 1 H. 

7. 19, are plain, That if the Party have the ſpecial Matter, 

which he Pres, found for him, the Vi & armis ſhall not be 

inquired of : So if the Defendant have Judgment againſt him, 

upon Demurrer to the ſpecial Matter pleaded by him, the Ji & 

armis ſhall never be tried, tho Iſſue were joined upon it, but 

the Party ſhall be fined upon the Capiatur, Gc. without any In- 

quiry : So is the King and Hopper, 2 Cro. 599. in a Scire Facias, 

on a Recognizance for the good Behaviour, ſpecial Matter 

pleaded, held, That the Jury need not inquire about the Yi & 
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armis, if ſuch Special Matter be found for the Defendant ; much 
more is it ſo, in caſe it be found for the Plaintiff; for there the 
Act which is found imports it, 5c. and it ſhall be intended to be 
Vi & armis, Gc. and the Book of H. 6. is full in it, no need 
of any Inquiry in ſuch Caſe. And in this Point both the Courts 
having concurred, the Counſel for the Defendant did not con- 
teſt it. 1 85 

Then, as to the other Matter of the Damages, which ſhould 
have been inquired of upon the Demurrer, twas ſaid, That they 
were releaſed upon Record: And, tis plain, that the Jury have 
found nothing upon that, becauſe the Concluſion of the Verdict 
doth ſhew, that they inquired and found Damages only as to 
the Conceſſit or Aſſignavit ; they aſſeſs Damages for nothing elſe: 
For if the Deed did paſs the 'Term, then they find for the Plain- 
tiff, and aſſeſs Damages; and if the Term did not paſs, they find 
the Defendant Not guilty, (5c. the Damages cannot therefore be 
for both ; for, if they had found any for the Matter demurred 
upon, it muſt have been with a fe Contingat; here tis not ſo. 
And tho' the Special Fact found had been againſt the Plaintiff, 
it might have been for him upon the Demurrer, and conſequent- 
ly -_ conditional Finding of the Damages here, can never be as 
to that. a | 

Then it was further ſaid, That this might be ſupplied by an 
Inqueſt of Office, in caſe it had not been releaſed ; and there was 
cited Cheyney's Caſe, Mich. 10 Fac. 1. 10 Rep. 118, 119. Mrit 
de Valore maritagii, Iſſue on the Tenure, and Verdict for the 
Plaintiff, and no Value found of the Marriage : And held ill, 
becauſe they ſay, an Attaint lies upon it, that being the Point 
of the Writ : And there the Rule is taken generally, that where 
an Attaint lies upon the Finding, the Omiſſion of finding ſuch 
Matter cannot be ſupplied by a new Writ of Inquiry ; becauſe 
ſuch Writ of Inquiry would prevent the Party of the Benefit of 
his Attaint. | 8 12 05 

Then the Book ſays farther, That the Rule is, that the Court 
ex Officio ought to inquire of ſuch Thing upon which no Attaint 
lies; and there the Omiſſion of its being found in the Verdict, 
may be ſupplied by a Writ of Inquiry of Damages; as in the 
Caſe of a guare Iinpedit, (Poyner's Caſe, Dyer 135.) Iſſue found 
for the. Plaintiff ; but the Jury per Negligence were not charged 
to inquire of the four Points, Plenarty, ex cujus Preſentatione, 
fi Tempus Semeſtre, and the yearly Value of the Church; there 
a Writ of Inquiry lies de noc, becauſe upon them no Attaint lies; 
as is the 11 H. 4. 80. becauſe as to them 'tis only an Inqueſt of 
Office : And the Book fays further, That all the Caſes to the con- 
trary of that Rule have paſſed ſub ſilentio, without due Adviſe- 
ment, and were againſt the Rule of Law. So in the Caſe of De- 
tinue, the Omiſſion of the Value in the finding is fatal, becauſe 
an Attaint lies upon a falſe Verdict in that Particular: So that by 
the Caſe cited, it may be only an Inqueſt of Office as to Part, 
which is the preſent Caſe. In that Caſe of a Ouare Impedit in 
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Dyer is cited a Precedent for it, in the Old Book of Entries 


110. which is a falſe Folio, for tis in 93. h. and there is the very 


Entry of the Writ, ſetting forth a Recuperavit preſentation” vir- 


tate Brevis de Niſi prius, Et quia neſcitur utrum Eccleſia plena, 
Gs. And as the Caſe is in Dyer, the Plaintiff did there (as the 
Plaintiff doth here) releaſe his Damages, and had a Writ to the 
Biſhop. Now in Heydon's Caſe, 11 Rep. 6. tis held that no 
Attaint lies upon an Inqueſt of Office ; and therefore 'tis, that 
if in a Treſpaſs againſt divers Defendants, ſome plead to Iſſue, 
and one ſuffers Judgment to go by Default, the Damages found 
on the Iſſue ſhall be chargeable upon all, and the Inquiry of 
Damages on the Judgment by Default ſhall tay ; becauſe no 
Attaint lies upon that. "Tis there alſo ſaid, that Attaint lies only 
on a Verdict on the Miſe of the Parties: In Treſpaſs, three Iſſues, 
Non culp to one Part, Preſcription for a Common to another 
Part, and the Cattle raptim momorderumt in going to take Com- 
mon to another, (5c. The Jury find one for the Plaintiff, and an- 
other for the Defendant, and inquire not of the third Iſſue at 
all; the Plaintift relinquiſhing his Damages on the third Iſſue, 
prays Judgment on the Verdict for the firſt ; and held that this 


prevented all Error. Mich. 13 Car. 1. B. R. Brown and Stephens, 


If Releaſe 
of Damages 
cures Error. 


adjudged, 1 Roll's Abridg. 786. Then as to the Caſe of Yaſtu- 
man and Row, 11 Car. 1. B. R. in 2 Rolls Abridg. 722. 'Treſ- 
paſs for an Aſſault, Battery, and taking Corn; Special Plea to the 
Battery, and Demurrer thereupon, and Non culp to the Taking 


the Corn ; the Jury find no Damages upon the Demurrer ; ſaid 


there, That when Judgment is for the Plaintiff on the Demur- 
rer, the Damages for it cannot be aſſeſſed on a Writ of Inquiry, 
but a Fenire Facias de novo for the whole: Twas now argued, 
that that was expreſly againſt the Rule in Cheyney's Caſe, and 
that in the Caſe in Rolli; tis put with the Addition of a Dubitatar. 

But if that be Law, there needs no Writ of Inquiry in this 
Caſe, becauſe the Damages, as to that Part, are releaſed ; and for 
this, there is the expreſs Caſe of Bentham, 11 Rep. 56. In Annui- 
ty, the Parties deſcended to Iſſue; found for the Plaintiff as to the 
Arrearages, but no Damages and Coſts ; 'twas held an imperfe& 
Verdict, and that it could not be ſupplied by Writ of Inquiry 
of Damages ; yet the Plaintiff releaſing the Damages and Coſts 
bad Judgment for him ; and a Writ of Error was brought, and 
the Inſufficiency of the Verdict was aſſigned for Error; but the 
Judgment was affirmed, becauſe the Plaintiff had releaſed it, Dyer 
369, 370. Ejection cuſtod terre & hæred, and ill, becauſe intire 


Damages; and for the heres no Ejectment lies; yet the Damages 


being releaſed, he had Judgment for the Land. And 'twas ſaid 
to be there held, That inſuſficient finding of Damages, and find- 
ing of none, are all one. If a Releaſe of that which is ill found, 
will help, where ſuch Thing releaſed is directly in Iſſue; much 
more it ſhould do ſo, where the Thing releaſed is but obliquely 
inquired of, and was not put in Iſſue to the Jury; and then twas 
repeated what was ſaid before, that the Special Concluſion bert 
2 an 
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and prevents the General Intendment which otherwiſe would be 
had, as to the Damages being intire ; and therefore 'twas inſiſted 
that this made no Error, but the Judgment in the King's Bench 
ſtood good, notwithſtanding this Exception. 'Then the Counſel 
for the Defendant did likewiſe wave this, as not being the Cauſe 
of the Reverſal in the Exchequer Chamber. ; 


Wherefore it was argued for the Plaintiff, That this Aſſign- Ag. that no- 
thing paſſed 
by the Aſ- 
ſignment. 


ment or Grant found in the Verdict is void, and paſſed nothing 
for that either it paſſed the whole Term, or no Part of it, and 
that immediately; that this muſt be agreed. Then 'twas ſaid, 
that it could not paſs the whole; for ſo to do, was contrary to 


the Intention of all the Parties, to the good Will of the Gran- 


tor, and even to the Hopes of the Grantee; for tis plain from 

the whole Contexture of the Deed, that the Defendant was to 

have nothing in the Term till the Death of the old Man and 

his Wife: It was undoubtedly the Meaning and Deſign of all the 

Perſons concerned, that the Defendant only ſhould have the Re- 
ſidue after his Deceaſe. a 


Then that the Law will not permit this, is plain from the 
Books; for that tis uncertain, how much, or if any of the 
Term will remain, or be in Being, at the Death of the Grantor 
or Aſſignor; that the Law rejects ſuch a ſmall or remote Poſſibili- 
ty; that Man's Life in the Eye of the Law is of ſo great a re- 
gard, that tis preſumed to be of a longer Duration than the 
longeſt Term of Years: That this is an old Maxim, upon which 
Thouſands of Properties do depend; that tho' ſome Mens Rea- 
ſon may not approve it, tis not to be altered but by the Legiſ- 
lature. That the Law firſt prefers Inheritances, or Eſtates deſcen- 
dible ; then Freeholds, or Eſtates for Life ; then Chattels real or 
Terms for Years: The Law values and regards, what a Man and 
his Heirs ſhall enjoy, before that which. he himſelf only can en- 
joy ; and what he himſelf may enjoy during his Life, before 
what he may have only for a certain limited Time, the which he 
may by any Suppoſal ſurvive. 'Theſe are known Truths. 32 4/- 
el. 6. Plowd. 5 21. If a Man be poſſeſſed of a Term for 100 Years, 
and grants ſo many of them as ſhall remain at the Time of his 
Death, this is void for the Uncertainty ; otherwiſe if it be by 
Deviſe, becauſe there nothing takes effect till Death, and then tis 
certain how many Years he is to enjoy it. Tis true, a Leaſe of 
Land for forty Years, to commence after a Man's Death, is good, 
becauſe 'tis certain that the Land ſhall be enjoyed for forty 
Years, but here on conſtat in certain, that this Deed could take 
effect for a Year, an Hour, or at all. Bro. tit. Leaſe, 66. Plowd. 
520, A Man poſleſſed of a Term grants it to another during 
Life, 'tis as much as during the whole Term (tho never fo 


long) becauſe Life is preſumed longer; ſo if he grant all the 


Term that ſhall remain after his Death, tis all void, becauſe he 
reſerves to himſelf the whole ; for a greater includes the leſs ; 
and for Life is the longeſt of the two. Theſe Things are not bo 
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ObjeQion 
anſwered, 


Office of 
Pre miſſes 
and Haben; 
dum. 


was not to be rejected; many of | the Rules in Buckler and Har- 


Philip fermyn and Sarah Us' ejus, Plaintiffs, ; 
be diſputed. If both Premiſſes and Habendam had had this Li- 
mitation, the other Side muſt have agreed it to have been void 
ab origine, and nothing to have paſſed by this Deed. 


But then the Objection is, That the whole Term paſſes by the 


Granting Part, and then the Habendum is void, becauſe tis repug- 


nant. To this it was anſwered, That in a Deed each Part hath 
its proper Province: The Office of the Premiſſes is to expreſs the 
Certainty of the Thing granted; the Habendum is to expreſs the 
Quantity and Limitation of the Eſtate. 1 ft. 6. Plow. 196. 
Lofield's Caſe, 10 Rep. 107. And according to Littleton's Text, 
Sect. 370. all the Parts of the Indenture are but one Deed in 
Law; from whence it was inferred, That the Habendum is ne- 
ver to be rejected, but when there is a manifeſt, expreſs and par- 
ticular Contradiction; never when the Habendum doth apparent- 
ly ſhew the Parties Intention. . ; 
Here the Leſſee for Years grants totum Cottagium ſuum, Go. 
The Grantee or Aſſignee (if there be no Habendum) hath but an 


 Eftate.at Will; whereas if he grants all his Eſtate and Intereſt in 


ſuch a Cottage, there the whole Term paſſeth. This is the ex- 
preſs Opinion in Griffin's Caſe, 2 Leon. 78. Caſe 102. and there 
ſaid to have been lately ſo adjudged in J/ynnibank's Caſe in B. R. 
Now here's nothing in the Premiſſes, but what is general, not 
the whole Eſtate granted; nor is it ſaid for how long Time he 
ſhall enjoy it; and therefore the Habendum cannot be ſaid to 
be repugnant or contradictory, becauſe the firſt is not ex- 
P. 

In $:4kely's Caſe, Hob. 170, 171, upon the Caſe of Grants and 
Exceptions, is the Learning of Habendums laid down, if it had 
been a Grant of all his Eſtate, Habendum after his Death, there 
the Habendum ſhall not fruſtrate the Grant; but if the Premiſſes 
give no certain or expreſs Eſtate, there you may alter and a- 
bridge, nay; you may utterly fruſtrate it by the Habendum; 
theſe are the Words of the Book: Then was cited 2 Roll's Abr. 
66. and 1 Inſt. 48. h. and the fame Caſe of Hodge and Croſſe, in 


3 Cro. 254, 255, where 'twas ruled, That the Habendum, tho' 


void, ſhall control the implied Limitation in the Premiſles ; 
*twas à Feoffment of Lands in London, Habend' to the Feoffee 
and his Heirs after the Death of the Feoffor: And 'twas argued 
in that Caſe, That the Habend' was void; but reſolved, That no- 
thing paſſes, becauſe it appears to be the Intent of the Party, 
that nothing ſhould paſs but i futuro; for the Premiſles could 
paſs nothing but by Implication, and that was nothing at all, 
becauſe the Intent was to paſs nothing preſently ; and tho' there 
were Livery made, yet that Livery could operate only ſecunduin 
formam Chartæ, and therefore the whole was void; the Reaſon 
was, becauſe the firſt was General, tho' the Law would have 
given a particular Eſtate for Life by the Livery ; yet becauſe the 
Party gave none expreſly by particular Words, the Habendum 
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vey's Caſe, 2 Rep. 55. are applicable to this: And altho' there 
be a Difference, where the Deed paſſes the Eſtate, and where 
Livery or other Ceremony is requiſite, as to many Purpoſes ; yet 
ſtill the Diſtinction is, where the Premiſſes do not give all the 
| Parties whole Intereſt, or ſome other particular Eſtate, but is Ge- 
| neral, there the Habendum ſhall not be rejected as repugnant. 
| 2 Rep. 23, 24. Baldwin's Caſe. 


As to the Words, together with the ſaid recited Leaſe, that 
can only mean the Indenture or Writing; for the Adjective 
recited implics the Intent to be ſuch : Recited ſignifies only a 
Rehearſal or Repetition of Words, ſpoken or written before ; 
and ſo is Recitare Teſtamentum, Calvins Lexicon, and tis joined 


with the other Writings and Evidences concerning the Premiſſes; 


and doubtful Words are to be conſtrued according to the Na- 

ture of the Things expreſſed and mentioned with them : Leaſe 
in it ſelf imports only the Conveyance or Inſtrument of Convey- 
ance, not the Intereſt in the Thing conveyed ; if by Writing, 
tis called a Deed or Leaſe in Writing; if otherwiſe, a Leaſe Pa- 
rol, Thus is it explained in Blunt's Law Diftionary, and in 
Knight's Caſe, 5 Rep. 55. where all the Parts of it are deſcri- 
bed: A Man may give away his Leaſe, and yet retain his Eſtate 
or Term: He may depoſite it as a Pawn or Pledge ; and the Par- 
ty, in whoſe Cuſtody tis fo lodged, may maintainTrover or Treſ- 
paſs, if it be taken from him, nay, againſt the Leſſee himſelf, 
the Owner of the Lands, if he takes it before the Performance 
of the Condition ; ſo that theſe Words cannot alter the Caſe; this 
is not the Caſe of a Will, but of a Deed executed in the Life- 
Time of the Party; the Rule, and the Reaſon of the Rule a- 
bout Exceptions in Grants, will hold to this ; where the Grant 
is General, the Exception cannot be rejected as void, on Pretence 

of Repugnancy: The Common Law doth not care to raiſe, or 
make Eſtates by Implication, where the ſame Perſon hath an ex- 
preſs one; fo is Vaughan, 261, 262; therefore there's no Reaſon 


in this Caſe, to conſtrue the whole 'Term to paſs by Implication 


in the Premiſſes, a particular Eſtate being limited in the Ha- 
bend', and that not being good, all is void : Here's no Purchaſer, 


Creditor, or Heir in the Caſe, but tis a mere voluntary Act to 
the Defendant. | | 


Then was cited 1 Cyo. 376. 2 Bulſtr. 272. of a Copyholder's 
Surrender, Habend' a tempore mortis, and held void; wherefore 
upon the whole it was inſiſted, That by the Premiſſes, no- 
thing paſſed but an Eſtate at Will. That the Habend' giving an 
Eſtate or Intereſt, which was not allowable in the Law, the 
Deed was void, and paſſed nothing; and therefore the Verdict 
was for the Plaintiff, and the Judgment in B. R. was good, and 


accordingly it was prayed, That the Reverſal of that Judgment 
might be reverſed. 


Gg g On 


Philip Jermin and Sarah Ux' ejus, &c. 


Argument On the other Side it was argued; That to conſtrue this to be 
for the De- void, Was contrary to the Intention of both the Parties; That 
Error. now the Grantor and his Wife were dead, and there was no 
Diſpute about their Eſtates : That the Premiſſes here paſſed the 
whole, tis to her and her Executors and Aſſigns, tis all that 
Cottage ; 'tis together with all his Deeds concerning it, the 
Deeds are concomitant with the Eſtate, and when he grants the 
Deeds, he certainly did deſign to paſs his Intereſt ; he could ne- 
ver mean an Eſtate at Will, when he names the Executors, &c: 
Then was cited the Caſe of Lilley and Witney, Dyer 272. pl. 30. 
Grant of all his Intereſt, Eſtate, and Term, Habend after his 
Death, the Habend is void, Plowd. 5 20. 1 Bulſtr, 191. Bro. 
Grants, 154. Leaſes, 66. The Preſumption that a Man can out- 
live a 1000 Years, is a weak Pretence, and void of Reaſon: 
Equity isa Part of the Law of the Land ; and here to judge this 
void, is unconſcionable and unreaſonable, 'Then was cited 1 
Anderſon 284, 290. Grant of a Reverſion, Habend after his 
Death, ſhall veſt immediately; the Leafe imports and carries the 
Eſtate, Peto and Pemberton, 1 Cro. 101. Plea, That he had ſur- 
rendred his Leaſe, which ſhews, that it carried the Intereſt, they 
are Synonymous. Bro. tit. Grant, 155. A Man grants omnia fir- 
ma ſua, ſhall paſs his Term: There's no preſcribed Form for 
paſſing a Chattel before the Stat. of Frauds. A Man poſſeſſed 
of a Term, grants it to another and his Heirs, it paſſeth the 
whole; ſo to a Man for Life; it ſhall paſs the whole Intereſt, and 
ſhall go to his Executor. Plowd. 424. 3 Cro. 5 34. If the Habend 
were out of the Caſc, this would paſs the whole, and if ſo, the 
Hahend' is void; tis an old Rule and a good one, Ut res magis 
valeat quam pereat : The Lord Chief Baron Hale ſeem'd of 
that Opinion in the Caſe of Smith and Tutchett, in ſcacc' (but 
that proved a Miſtake, for that Caſe was different, and was end- 
ed by Conſent, as appeared by a Rule, Die Mercurii 13 Die 
Maii, Term. Paſch. 26 Car. 2. after Hale was removed into the 
King's Bench.) Then 'twas ſaid, that there could be no ill Con- 
ſequence in adjudging this to be a good Aſſignment ; the like 
3 A Cale was never probable to happen again, that there had been a 
Reverſal af. Diverſity of Opinions below Stairs, that Equity was with the De- 
firmed. fendant, and therefore 'twas prayed, That the Reverſal might 
be affirmed; and it was affirmed accordingly. 
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Bennett Swayne, Eſq; Petitioner, verſus 
William Fawkener and John Lane, 


Executors of Benjamin Middleton, De- 
fendants. 


RIT of Error to reverſe a Judgment in the King's Deviſe N 
Bench given for Benjamin in an Action againſt Seayne and bis Hei, 
for 20/, received by him of the Profits of a Share in the Net of « Share in 


River, Gc. The Caſe was thus; the New Ri- 


ver, whar 
: ; | 7 . Paſſes by it, 


ſix Parts of the King's Moiety in the New River Water, and ha- Fit er 4 
ving Iſſue eight Children, vis. Hugh, Sarah, Hannah, and Anne, 
by his firſt Wife; and Elizabeth, Rebecca, Benjamin, and Hezt- 
kiah by his ſecond Wife, made his laſt Will; and thereby amongſt 
other 'Things, to the Intent that all his younger Children might 
be provided for, he deviſed Seven 'Phirty-ſixth Parts or Shares 
of the King's Moiety aforeſaid amongſt them, in manner fol- 
lowing, oiz. to Sarah, Hannah, and Anne, to each of them 
and their Heirs, one full Thirty-fixth Part or Share of the ſaid 
King's Moiety, free and diſcharged from the Fee-Farm Rent 
payable to the King's Majeſty, and of 100 J. per Aunum payable 
to Henry Middleton deceaſed, and his Heirs, and from all other 
Payments and Charges whatſoever, And alſo to Elizabeth, Re- 
becca and Benjamin, and to each of them, her, and his Heirs; 
one full Thirty- ſixth Part or Share of the ſaid New-River Water 
of the King's Moiety ; only they, and each of them propor- 
tionably to ſtand charged with the Payment of the Fee-Farm 
Rent due and Payable to the King's Majeſty, and with the 100 /. 
per Annum to Henry Middleton and his Heirs, and with no other 
Payment or Charge whatſoever ; and to his Son Hezekiah, and 
his Heirs, one full Thirty-ſixth Part or Share of the ſaid Net- 
River Water, the ſaid Share being Part of the King's Moiety, to 
hold to him and his Heirs, with the Rents, Iſſues, and Profits 
thereof, from and immediately after his Deceaſe, only proporti- 
onably to ſtand charged with the Payments of the Fee-Farm Rent 
due and payable to his Majeſty, and with the aforeſaid 100 J. per 
Annum to the ſaid Henry Middleton and his Heirs ; and alſo 
charged with 150/. more towards binding out of his Brother 
Benjamin an Apprentice, when and ſo ſoon as he ſhall attain 
to the Age of ſixteen Years, but with no other Charge or Pay- 
ment whatſoever : And further Deviſes; That in caſe any of his 
ſaid younger Children, Sons or Daughters; ſhall happen to die 
before he, ſhe, or they ſhould attain the full Age of Twenty- 
one Years, or be marricd; then and in cither of the ſaid Con 
ne 
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Bennet Seoayne, Eſq; Petitioner, ec. 


he did will and deviſe that Part or Share, with the Profits there- 
of, of him, her, or them, ſo deceaſing as aforeſaid, to the Sur- 
vivor or Survivors of all his aforeſaid younger Children, Share 
and Share alike,chargeable nevertheleſs with the ſeveral Payments 
as aforeſaid, but liable to no other Charge or Payment whatſo- » 
ever: And all the reſt of his Shares in the ſaid New-River Wa- 
ter, he gives to his eldeſt Son Hugh and his Heirs, ſo that he 
permit the reſt of the Shares to be enjoyed according to his Will, 
and diſcharge the Fee-Farm Rent, with which they are charged : 
And in caſc he ſhall not do ſo, he gives the ſaid Shares, he ſhould 
otherwiſe enjoy by the Will, to and amongſt all other his Chi 
dren and their Heirs, equally to be divided amongſt them. 
Simon Middleton died ſeized the 20 July 1679. and after his 
Death, Rebecca having attained her Age of 21 Years died. He- 
zekiah, after Scifin of his Share, died under 21 Years and, un- 
married. June, one of the Five younger Children (which Five 


claimed the ſaid Hezekiah's Share) by Leaſe and Releaſe ſettles 


the fifth Part of the Share, late her Brother Hezekiah's, upon her 


ſelf and the Plaintiff Bennet Swayne, (whom ſhe afterwards mar- 


ricd,) and after to the Children that ſhould be between them, 
Remainder to the Right Heirs of the Survivor of them two. Aune 
died without Iſſue; and Bennet Swayne after her Death received 
the Profits of that fifth Part of Hezekiah's Share, to the Value 


of 201. That Benjamin Middleton was the only Brother of the 


whole Blood, and Heir of Hezekiah; Et fi, &c. 5 
Upon the arguing of this ſpecial Verdict, the Court below was 
of Opinion, That Benjamin was intitled to Auneès Share of 
Hezekiah's Part, as he was Brother and Heir of Hezekiah, vis. 
That by the Will, the Fee-ſimple and Inheritance of a 'Thirty- 
ſixth Part or Share of the New-River Water was given to, and 
veſted in each of the younger Children; and that on the Death 
of Hezekiah, one of the younger Children, unmarried, under 
One and Twenty Years of Age, by the Clauſe (whereby the 
Shares of the younger Children dying before 'Twenty-one, and 
unmarried, are given to the ſurviving Children, Share and Share 


alike) the five Survivors became Tenants in Common, and each 


was ſeized of a fifth Part only for Life, and not in Fee: That the 


Argument 
for the Plain- 
tiff in Er- 
ror. 


Reverſion of Hezekiah's Share, expectant on the Deaths of the 
younger Children, deſcended to the ſaid Benjamin his Brother 
and Heir; and that he on the Death of Anne ought to have en- 
joyed that fifth Part in Poſſeſſion; and therefore the Profits of 
it received by Scvayne were due to Benjamin, and Judgment 


accordingly given there for Benjamin. 


And now it was argued, That this Judgment was erroneous, 
for that by Virtue of the ſaid Deviſe, the ſaid une had an In- 
heritance in her Part of Hezekiah's Share, for theſe Reaſons. 
1, It is well known and agreed, That a Part or Share in the 
New River is an Inheritance, and therefore the Deviſe of all 
that Part or Share to any Perſon, is a Deviſe of that On, E 
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Share to ſuch Perſon and his Heirs; and is as much, as if a 
Perſon being ſeized in Fee of Lands ſhould ſay in his Will, 
be Deviſes all his Eſtate in thoſe Lands to J. S. it could be no 
Queſtion, but ſuch a Deviſe would convey the ſaid Lands to 
ſuch Deviſee and his Heirs. 2. The Share of Hezekiah was given 
to him and his Heirs, proportionably charged with the Pay- 
ment of the Fee- Farm Rent to his Majeſty, and with 100 l. 
per Annum to Henry M. and his Heirs, and alſo 150 J. to his 
Brother Benjamin ; and being thus charged, upon his dying be- 
fore Age or Marriage, his Share, with the Profits thereof thus 
charged, is given to his younger Brother and Siſters, the Survi— 
vor and Survivors of them, Share and Share alike. Then ' tis 
Obſervable, that the Fee- Farm Rent, payable to the King, his 
Heirs and Succeſſors, is 500 J. per 47mm; upon which Account 
'twould be very difficult to conceive, that the Teſtator, by this 
Deviſe of the deceaſed's Part to the Survivors, Share and Share 
alike, did intend to ſuch Survivors only an Eſtate for Life, when 
at the ſame time he ſubjects and charges it to and with the 
proportionable Payment of the ſaid yearly Fec-Farm, and the 
100 J. to H. M. and his Heirs, which are Rent-Charges in Fee; 
and cannot reaſonably be underſtood to be charged on Eſtates 
given barely for Life. | | „„ 
Beſides, The Point here is upon the Conſtruction of a Will, One 1 8 
and the Teſtator's true Intent and Mean ing, in any Part that is ee lee : 
obſcure, ought to be collected out of any other Part or Words another 
of the Will that may explain it: Now it being plain, that Heze- Part. 
kiah's Part was a Fce-{imple, and thus charged, it ſeems to 
be as plain, that the very Inheritance of that Part ſhould upon 
his Death go and remain to the Survivors, Share and Share alike; 
that is to ſay, That they ſhould be Tenants in Common in Fee- 
ſimple of that Part, the ſame being thus chargeable with the two 
Rents, and with the 150 J. to Benjamin: For otherwiſe this De- 
viſe over (which was deſigned in their Favour and for their Bene- 
fit) might have turned to ſome of their Loſſes and Prejudice: For 
they might have paid the 150/. to Benjamin, and have died, 
before they were re-imburſed out of Hezekiah's Share, had the 
ſame been only an Eſtate for Life; and it cannot eaſily be ſup- 
poſed, that he intended his younger Children by the ſecond 
Wife ſhould have a better Eſtate in his Shares of the New-River 
Water, deviſed as aforeſaid, than the younger Children by the 
firſt Wife had, but that their Shares in it ſhould be equal: But 
by this Conſtruction, Benjamin by the ſecond Venter muſt carry 
away Annes Share from her Siſters and Brother of the firſt Ven- 
ter. Here's no need of the common Care in conſtruing Wills, 
not to diſinherit an Heir by general Words; for Hygh is diſ- 
inherited by this Will, whether this ſurviving Intercſt be a Fec, 
or for Life. The Intention here was to make an equal Provi- 
ſion for all the younger Children; the Part and Share of the 
Perſon dying, is the Inheritance in the Part and Share of the 
Perſon dying in the New-River your! the three Siſters were 
H hh to 
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to have their Shares diſcharged of the Fee-Farm Rent ; but if 
this be only an Eſtate for Life, then thoſe who were deſigned to 
have the leaſt Benefit by the Will, are to have the greateſt, for 
they are Heirs to Hezekiah ; whereas the Children by the firſt 
Venter ſeem to be moſt favoured by the Will, becauſe they are 
to have their Bequeſts free from thoſe Incumbrances. The Te- 
ſtator recites his own Seiſin in Fee of ſo many Parts and Shares, 
and then Deviſes thoſe Parts in Fee: How can this Clauſe of 
Limitation to Survivors be conſtrued to mean otherwiſe, than 
that the whole Fee of that Proportion ſhould ſurvive ? The 
Caſes cited in Rolls, on the other Side, are only Deviſes of the 
Land, and not of his Share. 


Then 'twas ſaid, That here was no 'Tenancy in Common; | 
that 'tis true, equally divided, and equally to be divided, make 


a Tenancy in Common; but 'tis upon the Account of the Word 


divided ; that to two equally, will not be ſo conſtrued, 1 And. 
29, and if the Word equally will not, why ſhould Share and 
Share alike? Theſe Words do not ſhew any Partition of the 
Eſtate in Fact, nor in the Intention of the Teſtator; and one 
of theſe is neceſſary to prevent a Survivorſhip. Wherefore, 


upon the whole it was prayed, That the Judgment ſhould be 


reverſed. > 


On the other Side it was argued with the Judgment, That the 
ſame was Legal, and ought not to be reverſed: For that as to 
the laſt Thing ſtirred, it muſt be a Tenancy in Common ; the 
Words Share and Share alike imply a Diviſion, or Partition in 
eſſe, or in futuro, and it hath always been ſo conſtrued. The 
Diſtinction between divided and to be divided hath been long 
ſince Exploded, as importing no Difference. 


Then it was argued, That here was only an Eſtatc for Life 
given by this Clauſe to the Survivors; that a Deviſe of the Share 
is the ſame with the Deviſe of the Land; that the Share doth 
not ſignify the Eſtate or Intereſt, but the Quantity or Proportion 
of the Thing. Here are no Words to veſt the Inheritance in the 
Survivors ; there are proper Words to give an Inheritance to the 
Children; and there are no ſuch proper Words uſed to deveſt it 
out of them, and to give it to the Survivors upon the Deceaſe 
of any one of them under Age and Unmarried, The Share 
or Part can only be the Thing it ſelf, not the Eftate in the 
Thing; and 'tis all conſiſtent, if it be adjudged an Eſtate for 


Beſides, in the laſt Clauſe, when he injoins the Heir to per- 
mit the Deviſees to enjoy their Intereſts, and in cafe he do 
not diſcharge the Fee-Farm Rent, he gives the reſt of his Shares 
to and amongſt all other of his Children and their Heirs, e- 
qually to be divided among them.” 'The Adding of the Word 
Heirs in this Clauſe, and omitting it in the Former, ſhews the 

I | Teſtator 
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Teſtator to have a different Meaning in the firſt from what he 
had in the laſt, i | 

Then were cited ſeveral Caſes to prove that tam illam partem 
carried only the Thing deviſed, not the Intereſt which the Devi- 
ſor had therein, 3 Leon. 180, 181, 3 Cyo. 52. 2 Leon. 156, 56. 
and 1 Rolli Abridg. tit. Eſtate, 835, 836. t Cro. 356. Latch 
40. and as to the 150/. appointed to be-paid for to bind Benjamin 
Apprentice, 'twas ſaid, That the ſame was to iſſue out of the 


Rents and Profits. And therefore upon the whole, it was pray- judgment 
ed, That the Judgment might be affirmed ; and it was affitmed affirmed. 


accordingly, 


Dominus 


 Dominus Rex verſus Epiſcop Ceſtr, and 
Richard Pierſe, Eſq. 


— 


Knight how \ N J RIT of Error upon a Judgment in a Onare Impedit in 
1 C. B. given for the King, and affirmed in B. R. The Caſe 


Matters tra- Upon the Record was to this Effect: Mr. Attorney General de- 
verſable in clares, That Queen Elizabeth was ſeized of the Advowſon of the 
2 Impe- Church of Nedall ut de uno grofſo per ſe, ut de frodo & jure, in jure 
Miſrecitals coronæ ſuæ Angliæ; and being ſo ſeized did, ſuch a Day in the 
_—_—_— Twelfth Year of her Reign, preſent to the ſaid Church then va- 
ofthe cant John Tymms,as by the Inrollment of, Gc. appears; that he 
Crown. was inſtituted and inducted ; that Queen El;zabeth died ſeized of 
af + 97 er ſuch her Eſtate of and in the Advowſon aforeſaid ; that the ſame 
Winch. Intr. deſcended to Fac. i. per quod he was ſeized of the Advowſon of the 
864, 894 ſaid Church at de uno grofſo, &c. That the Church became void 
by the Death of Tymzrs, and that the King preſented Dr. Wil- 
ſon; that he was admitted, inſtituted, and inducted; that Fac. 1. 
died ſeized of ſuch his Eſtate in the ſaid Advowſon, and the 
{ſame deſcended to Car. 1. and he became ſeized; and the Church 
was again void by the Death of the then Incumbent ; and Car. 1. 
preſented Dr. Wickham; that Dr. Wickham died ; that thereupon 
one John Pierſe, not having any Right to preſent to the ſaid 
Church, ſed aſur pando ſuper dict unper Regem Car. 1. did preſent 
one Metcalfe, who was inducted ; that Car. 1. died ſeized ; that 
the Advowſon deſcended to Car. 2. that the Church became void 
by the Death of Metcalfe; that Car. 2. preſented Samways, who 
was inducted ; that Car. 2. died ſeized, and the ſame deſcended 
to Zac. 2. who became ſeized at de uno grofſo, Gc. who being ſo 
ſeized de regimine hujus regni Angliæ ſe dimiſit, by which the 
ſaid Advowſon came to the preſent King and Queen, and they 
were, and are now ſeized of it at de uno grofſo, &c. That the 
Church became void by the Death of Sammways, and it belongs 
to the King and Queen to preſent a fit Perſon ; but the Defendants 

hinder them ad dampuum, (5c. 


The Biſhop pleads, that he claims nothing in the Advowſon, 
but as Ordinary, Oc. 

The other Defendant, Richard Pierſe, pleads, That the King 
occaſione premiſſor ipſum pred' Richardum impetere ſen occafionare 
non debet, quia dicit, quod bene & verum eft, quod Car. 1. devenit 
uit ſeiſitus of the Advowſon aforeſaid ut de uno grofſo per ſe, 
ut de feodo & jure, modo &. forma præd in narr præd ſpecificat, 
and did preſent }/ic&bam his Clerk, who was inducted, _ he — 

1 urtner, 


BR — . 
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further, That the Church being ſo full of the Incumbent, and 
Car. 1. ſo ſeized as aforeſaid, the ſaid Car. 1. by his Letters Pa- 
tent, &c. bearing Date at Canbury, 19 Julii anno regni ſui deci- 
mo quarto, quas idem Richardus hic in curia 1 11 ex ſpeciali 
gratia, certa ſcientia, & mero motu, for himſelf, his Heirs and 
Succeſſors, did give and grant cuidem Willielmo Theckſton, ad- 
tunc armig & poſtea milit”, the Advowſon aforeſaid, to hold to him 
and his Heirs to the Uſe of him and his Heirs for ever; pront per 
eaſdem Literas Patentes plenins apparet ; by Virtue of which 
ſaid Grant, the ſaid Theckſton was ſeized of the Advowſon in 
Queſtion ut de uno grofſo, &c. And he being ſo ſeized, the Church 
became void by the Death of Mictham, poſteaque ac eodem tem- 
pore quo ſuperius in narr pred ſupponitur præd Johannem Pierſe 
uſurpaſſe ſuper præd nuper Regem Car. 1. He the ſaid Fob Pierſe 
uſurping upon the ſaid Milliam Theckfton (to whom of Right it 
then belonged) did preſent the ſaid Metcalfe, who was according- 
ly inſtituted and inducted, by which the ſaid 70h Pierſe was 
ſeized of the Advowſon aforeſaid ; and being ſo ſeized, and the 
Church then full, he the ſaid T heckftor: did by Indenture 18 Apr. 
18 Car. 1. releaſe to the ſaid John Pierſe and his Heirs all his 
Right, Title, Claim, &c. by which the ſaid 7ohn Pierſe became 
ſeized, and he dying ſeized, the ſame deſcended to the Defen- 
dant Richard as his Son and Heir, by which he became ſeized ; 
and then the Church became void by the Death of Metcalfe, and 
continued void for a Year and half, and more, and by that Rea- 
ſon, Car. 2. to the Church ſo void, per lapſum temporis in defectu 
Patroni, Ordinarii & Metropolitani, jure Prerogative ſue Regie 
eidem Car. 2. devolut', did preſent Sazzways his Clerk; who was 
induced, and afterwards died; and the Church being ſo void, 
the Defendant preſented one Scroop, his Clerk, abſq; hoc quod 
pred nuper Rex Car. 1. obitt ſeiſitus of the Advowſon aforeſaid; 
in Manner and Form as the Attorney hath declared; Et hoc pa- 
ratus eft, Oc. unde petit jud & breve Epiſcopo, Cc. 


Scroop pleads the ſame Plea, mutatis mutandis. 


The Attorney General craves Oyer of the Letters Patent pro- 
duced in Court, and they are read to him, and are to this effect: 
They recite, That Queen Elizabeth had by her Letters Patent, 
Anno 13. Regni ſui, granted to the then Earl of J/arwick all thoſe 

Manors of Bedall and Aſcongh, &c. and all Advowſons and 
Rights of Patronage thereunto belonging, (5c. rendring a Rent; 
and that Fac. 1. had granted the Rent to Sir Chriſtopher Hatton 
& al, and that the ſaid Manors and Rents by good Convey- 
ances in the Law had come to Sir William Theckſton, Knight, 
and that he then had and held'the ſame to him and his Heirs ; 
then 'tis, Know ye, That we for divers good Cauſes and Con- 
ſiderations, and of ſpecial Grace, &c. do ratify and confirm to 
him the ſaid William Theckſton and his Heirs, Cc. all thoſe, Gc. 
then it follows, That whereas the ſaid Milliam Theckftor, by 


111 Virtue 
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Virtue of the ſaid Letters Patent, made to the ſaid Earl of Var- 
wick, and lawful Conveyance of the Premiſſes to himſelf made, 
doth claim to have the Advowſon of the Church of Bedall a- 
foreſaid, according to the Tenour and Intent of the - ſaid Let- 
ters Patent ; and whereas he the ſaid King Car. 1. upon the Death 
of one Fohn Petty, bad by Lapſe preſented Wilſon, and after his 
Death, the ſaid Theckflon claiming the Right of Preſentation, 
the ſaid King ad dictam Ecclefiam fic vacantem (ut ad præſenta- 
tionem ſnam 7 jure ſpectaut had preſented Dr. JVickham, and 
that the ſaid Thechſtou, to recover his Right, had brought his 
Writ of Onare Impedit, upon which Iſſue was joined; That 
afterwards it was agreed between Theckſton and Wickham, that 
IVickham ſhould enjoy it during his Life, and that Theckftor 
and his Heirs ſhould have it quietly for ever after, prout ex in- 
formatione dicti Wickham noftri Capellani in ordinario accepi- 
mus ; Nos igitar volentes, 'T bat the ſaid Preſentations of the ſaid 
IVilſon and Wickham, or either of them, or their or either of their 
Inſtitution and Induction, ſhould not hurt the ſaid Theckfton's law- 
ful Right of preſenting to the ſaid Church for the future ; and 
it is our further Intention, That the ſaid Milliam T heckſton, his 
Heirs and Aſſigns, ſhall freely and peaceably have and enjoy the 
ſaid Advowſon of the ſaid Church of ZBedall, according to the 
Tenour and true Intent of the ſaid Letters Patent, granted 
by the ſaid Queen to the ſaid 4mbroſe Earl of Warwick; any 
Defect or Defects in the ſame Letters Patent notwithſtanding. 


And then follows the Gr-nt it ſelf in theſe Words, Scratis 
igitur quod uo ex aberiori & ſpeciali gratia noſtra, &c. Know ye 
therefore, That we of our more abundant and ſpecial Grace, 
and of our certain Knowledge and mere Motion, have given 
and granted, and do by theſe Preſents, for our ſelves, our Heirs 
and Succeſſors, give and grant to the aforeſaid Milium Theck- 
/lon the Advowſon, Donation, free Diſpoſition, and Right of 
Patronage of the aforeſaid Church of Bedall, and all our Right, 
Eſtate, Title, Intereſt and Claim whatſoever, of preſenting to 
the ſaid Church, whenſocver or howſoever it ſhall become void: 
Ouibus lectis G-anditis, the Attorney General demurs, and the 
Defendant joins ; and Judgment in C. B. pro Domino Rege, up- 
on this Reaſon only, that this Grant was void; the Advowſon 
being in Groſs, and nothing was intended to paſs but an Ad- 
vowſon Appendant, and fo the King was deceived ; and upon a 
Writ of Error in B. R. the Judgment was affirmed upon ano- 
ther Point, oz. That the Grant pleaded was to William Theck- 
ſton, then Eſq; and afterwards Knight, and the Grant ſet forth 
upon Oyer, was to William Theckfton, Knight; and there were 
Three Judges of Opinion with the Patent, and one only againſt 
it; and one Judge of Opinion with the Plaintiff in the Error, 
as to both the Validity of the Patent it ſelf, and the Identity 
of the Perſon named in the Plea and Patent. 
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And now it was argued for the Plaintiffs in the Writ of Er- 
ror, That this Judgment was erroneous ; and firſt it was anſwers 
ed to the Objection of the Variance between Knight and Eſq; and 
it was ſaid, That in caſe of a Title of Worſhip, the Want of it 
could never vitiate a Grant; that even in Indictments upon the 
Statute of Additions, a Gentleman may be called Eſquire, and 
ſo econtra, and thus is 2 Inſt. that here conſtat de perſona, there's 
nothing doth appear to ſhew them to be Different ; that in Caſe 
of Feoffments, this Pretence will not hurt, becauſe the Perſon is 
aſcertained ; and here tis likewiſe the ſame, it is Milliam Theck- 
ſton then Eſq; and afterwards Knight, tis but one Man, they 
are two different Aſhrmations concerning the ſame Perſon ; that 
in the Caſe cited on the other Side of the Earl of Pembroke in 
Fones's Rep. and in 1 Cro. 173. and Litt. 191, 223. Richardſon 
and Hutton are of Opinion, That ſuch Grant is good; then 'twas 
faid, That 'twould be very hard to intend them ſeveral Perſons, 
in order to avoid a Grant; that Yeritas nominis tollit Errorem 
demonſirationis Perſon; that he was William Theckflon ; that if 
it had been ſaid, conceſſit Miilieimo T heckſton generally, that would 
have been ſuſſicient; and his being an Eſq; doth not exclude his 
being a Knight, ſo that tis not a falſe Deſcription ; 25 Eds. 3. 
I9. a Writ was abated, becauſe ſhewn that they were two Per- 
ſons; but held that if it had appeared that they had been but 
one, 'twould have been well. Then was cited the Mayor of 
Lynne's Caſe, 10 Rep. 126. Tis true, this is a Name or Title of 
Dignity to fome Purpoſes, but not to all : It muſt be agreed to 
be ſo upon Originals and Indictments, and there is a very good 
Reaſon for it; becauſe in that Caſe a greater Certainty is re- 
quired, that one Man may not ſuffer for or inſtead of another ; 
but in Caſe of Grants, any Deſcription of the Perſon is ſufficient; 
beſides, if a Name be miſtaken in a Writ or Indictment, anotht 
may be ſued or preferred by the true Name; but a Man cannot 
of common Right demand a new Grant. 'Tho' this be a Grant 
from the Crown, 'tis the ſame Caſe ; for the King's Grant ſhall 
be taken moſt beneficially for the Support of his Honour, 6 


Argument 
for the Pla in- 
tiff in Error. 


Whetlier the 
Addition of 
Knight ne- 
ceſſary. 


Rep. 6. that here's no Colour to pretend two William Theck- 


ſtons. | | 


Then it was faid, That this at moſt was only an Addition 
or Enlargement to his Name, not Parcel of the Name it 
ſelf ; for no more goes to that, than Chriſtian and Surname. Then 
'twas ſaid, 'tis generally known, that the Uſe of Surname was 
not ſettled amongſt us, till long after the Conqueſt ; that before 
then they were named by their Titles, Offices, Places of Birth 
or Reſidence, or Employments, as doth appear plainly by Dwzdate 
1 Monaft. 37. In thoſe Days Miles was uſed inſtead of the Sur- 
name, immediately after the Chriſtian Name, as Ego Wolwardus 
Miles, and many more ſuch, Selden's Tit. of Hon. 637, 638. 
thus in 1 Monaff. 166. Donam Algari militis, 2 Monaſt. : 73. 

53. 
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853. thus it was in the Time of H. 2. then after Surnames came 
to be uſed; this Title of Miles was alſo uſed as an Addition or 
Inlargement after the Surname. Camden's Treatiſe of Surnames 
in his Remains, and Kennetts Parochial Antiquities, lately 
Printed at Oxford, in to. do ſhew this, That the Title of Kt. 
came after the Surname as an Increaſe, not in lieu of it, as Mer- 
chant, Mercer, c. Profeſſor of Divinity, Law, Muſick, Maſter 
of Arts, (5c. for further Diſtinction ſake. Then it was ſaid, That 
this Uſe of Surnames holds not in Caſe of Biſhops, Dukes or 


Earls; for they add only the Place, and therefore the Deſcent, or 


Acceſſion of the Honour, comes inſtead of the Surname : So is 
2 Inſt. 666. but now Milliam Thechſton, when made a Knight, 
he remains Milliam Theckfton ill, he loſes no Part of his for- 
mer Name, tho' the ſame be inlarged ; if it had been otherwiſe 
'twould have merged the Surname, but his Title makes no 
Alteration therein at all. 'The Law doth require a Man to be 
named only by his Chriſtian and Surname, unleſs ſomewhat comes 
in lieu of the laſt, or the firſt be altered by Confirmation, A 
Grant is good, if the Party be ſo deſcribed, as that he may be 
known, tho' there be a Miſtake in it, yet 'tis good : As a Grant 
to an Earl or N by a wrong Chriſtian Name, hath been held, 
5 rants, 44. Dyer 376. tis the Identity of the 
Perſon, which the Law doth moſt regard and value; and there- 
fore, ſince there was no Pretence, but that the ſame Perſon who 
granted it to Perſe, was intended by and in the King's Patent; 
it was hoped, That ſuch a-Nicety ſhould not loſe the Subjects In- 
heritance in this Advowſon, which he had bought for a valua- 
ble Conſideration. Further it was ſaid, this could not hurt up- 
on the Oyer of this Grant in this Record, as this Caſe ſtood, 
and ſhould be further ſhewn anon. 


Then it was argued, That either take the Caſe upon the De- 
claration and Plea alone; or take it as it.ſtands upon the Let- 
ters Patent alone; either of theſe two ways, tis with the Sub- 


ject. If the Patent be conſidered by it ſelf, there's nothing ap- 


pears to make it void. The King had a Power to grant, and there 
are Words ſufficient to paſs it. 'Then confider the Declaration 
and Plea, there's a good Bar to the Title laid in the Declara- 
tion; ſo that the only Objection can be upon the Rules of plead- 
ing, as it ſtands all together: And the Ozery is, If P. hath own- 
ed or confeſſed any ſuch Thing, as is pretended of a Seiſin in 
Groſs, in Eliz. anno 12. and if it be admitted, whether the King 
can take an Advantage of the Variance between the Patent ſet 
forth on Oyer, and that which is pleaded, the ſame being only 
Fierce by way of Inducement 2 whether the King can waive 
1is own Title, and queſtion the Defendants in this Caſe* 


As to the firſt, it was ſaid, That this Grant was not void by 
Reaſon of any ſuch Admiſſion. The King declared his full Inten- 


tion, That Sir William ſhould fully and freely enjoy this Ad- 
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vowſon, any Defects to the contrary notwithſtanding. That tis 
not admitted in this Caſe to have been an Advowſon in Groſs, in 
the 12th of Q. Elig. no ſuch Thing doth appear; and then the 
Grant of Car. 1. is good. And if it did fo appear, yet the Grant surpluſage 
is good. The Plea doth ſay, that Car. 1. came to it by Deſcent, not to viti- 
but that doth not admit her ſeized in Groſs: That Allegation in 
the Declaration is mere Surpluſage and Immaterial, and cannot 
hurt the Party which makes it, tho' contradictory to, or incon- 
ſiſtent with his Title : Nor can it benefit the other Side to deny it ; 
for if he had denied it, it could have done him no good ; and 
conſequently to admit it, ſhall not hurt him. Now 'tis not ne- 
ceſlary in a Ouare Impedit to alledge a Time of Seiſin; a Seiſin 
generally in Time of Peace is enough; then the not denying ad- 
mits only what is materially alledged. Suppoſe the Defendant 
hadpleaded, abſque hoc, that Q. Eliz. did preſent Tymms modo & 
forma; and it had appeared upon the Trial, that he was preſent- 
ed in the 43d Year of her Reign, it muſt have been againſt the 
Defendant. Even, where Time is required to be alledged, an-- 
other Time may be proved, as in Treſpaſs, Battery, &c. The 
moſt that can be pretended to, is, that here is an Admiſſion of her 
being ſeized in Groſs after the Grant to the Earl; and it might 
be appendant then, and afterwards got to the Crown by Preſen- 
tations ; there's no Colour to ſuppoſe an Admiſſion of the 'Time. 
Hob. 71. The Caſe of Sherly and Mood, and 2 Leon. 99. prove 
that neither Alledging or Confeſſing a Thing immaterial ſhall 
hurt; the Reaſon is the ſame for both. ti 
There was a plain Artifice in this Pleading; the Declaration 
mentions a Preſentation, prout per Inrolment, which cannot be, 
unleſs in the ſame Court; otherwiſe you muſt plead an Exem- 
plification. Wymock's Caſe, 5 Rep. If the Declaration had been 
in the common uſual way, ſetting out the Queen to have been 
ſeized gencrally, or to have preſented generally, there had nothing 
appeared tohave hurt this Grant; for it might then have'been ap- 
pendant; and if it might be ſo, it ſhall be intended to be ſo; for hs 
is not bound to aver it to be appendant; for upon Oyer every 
Thing ſhall be intended to make a Grant good, unleſs the con- 
trary doth appear. 2 Cyo. 679. He need not plead, that it was ap- 
pendant at the Time of the Grant to the Earl; Conceſſit is e- 
nough : And that tho in general Words. 35 H. 8. Bro. Phading, 
143. Kehway 43. 1 Rollis Abridg. 405. 1 
Then ſuppoſe it did appear, that this Advowſon was not appen- What Miſre- 
dant in the 13th Elig. yet it doth paſs: There is but one ſuppoſed ow. 1 
Falſity, and that is Dr. Vilſons Preſentation by Lapſe, which is ad- void a Grant 
mitted to be pleno jure; Firſt, The Grant is full, expreſs, and large of tbe King, 
enough, Know ye therefore, &c. All our Right, Gc. as full Words? 
as can be uſed, without any Reſtriction whatſoever. And as to the 
Suggeſtions, there's not any Miſtake in them : "Tis not ſuggeſted 
that 'twas ever appendant; not ſuggeſted that it did paſs by thoſe 
Letters Patent; nor that it came to Th. but only that he claimed 
it; and the Word Claim doth not always import a lawful at ; 
| K k K or 
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mitted Treaſom before the Church was void; and before Atbain- 
der the Queen preſented, that made it in Groſs: Then the Attainder 


makes it appendant again. Then, tho' it might be poſſible that thẽ 


Quech was ſeized in Groſs, yet if it were fo, upon Dighy's Attain- 
der ſhe;was ſeized of it as Appendant: Now, if any Thing might 
make it Appendant, twill be hard to conſtrue it void, where, for 
any Thing that doth appear, it might be good; Such Declarations 
ſo ſubtle may enſnare any Defendant, and take away any Man's 
Inheritarite. The Attorney ſhould have taken Iſſue upon the Tra- 


verſe, and that would have brought the whole Matter in Queſtion: 


As to the Miſtake about Viſſons Preſentation; that cannot vi- 
tiate againſt an expreſs Intent : The King's Deſign was to determine 
the Difference between his Incumbent and ahotticr ; he would not 


have his Right in this Behefiee to be queſtioned or diſputed ; for 


otherwiſe, there was no Reaſon for Th. to take a Grant to avoid ' 


Controverſy, and yet that new Grant to leave him in as bad or 
worſe Condition. Here's both Confirmation and Grant; and if 
ſo, what matters it, whether Milſon were preſented one way or 
the other? Th. e6ild not have been in a worſe Condition, if he 


had miſcarried in his Writ. The King deſigned to him all the 


Right which he had, and otherwiſe he wks at the Charge of 
procuring Letters Patent, to no other Puf poſe than to be deceiv- 
od. Beſides, here was 4 good Conſideration; tho Th. bad no 
Right: A Surrender of void Letters Patent is a g6bd Confiderg- 
tion: 1 Rep. 143. Altonwood's Caſe, and 5 Rep. 65. Lord Chan: 
dos's Caſe ; the King there thought himſelf ſeized by Virtue of 
the Surrender, which he was not, yet held good; ſo that tis not e- 
very Miſtake that will avoid a Grant, when the Intention ap- 
pears. 1 Rolly Rep. 23. Therefore, if there may be any Thing gi- 
ven in Evidence, which might ſupport theſe Letters Patetit, they 
ſhall not be adjudged void upon Oyer. And to make theft void 


6f Car. 1. they muſt conſtrue thoſe of the Queen void; and theſe - 


cannot be adjudged void, becauſd they are not before the Court. 
Lotters Patent recited were never adjudged illegal; for; notwith- 
ftanding this Recital, there might be more Words in them, which 
might make them good: "Tis inter alia. Suppoſe it had been ſpe- 
ant or exiſtent” in Bedall, that would have paſſed the Advowſort 
in Groſs. Tis not inconſiſtent with any Thing ſaid in this Patent 
of Car. 1. to ſay that the other of Queen Elizabeth contained or 
paſſed more, Mod. Rep. 194; 195. Hatdres 231. the igitur is only 
not continuationis, and doth not always ſuppoſe all that's prece- 
dent to be the Conſideration ; it can't well begin a Deed, and that 
is4ll;'tis Ex uberiors gratia; &c. 3 Leos. 249: Tis impoſſible toſup- 
poſe or uſe more comprehenſive Words than in this Caſe, and there- 
fore it was inferred that theſe Letters Patent of Car. 1. were govd, 
Then it was arguedfurthet with the Plaintiff in the Writ of Er- 
ror, that in this Caſe Mr. Attorney dan take no Advantage of either 
of theſe Miſtakes in the Defendant's Plea, if they are fuch ; for that 
'tis only Matter of Inducement ; and the Letters Patent needed 
not have been pleaded with a Profert hie iu curia, and therefore 
cannot hurt: it the Inducement be good to maintain the Traverſe 
or 


Inducement 
to maintain 
the Traverſe 
ſufficient in 
pleading. 
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or make it material, that's enough; but ſtill the Inducement is 
not traverſable. Tis true, that generally ſpeaking, a Deed or 
Grant after Oyer becomes Part of the Plea: But ſtill tis only In- 
ducement. If a Defendant confeſſes and avoids; the Plaintiff ſnall 
not depend upon that which he confeſſes, but anſwer that where 
by he avoids the Plaintiff's Title or Charge. This is no more than 
if they had traverſed the Grant, which they could not do. In the 
Caſe of a common Perſon, ſuppoſe the Defendant's Title not 
full, yet if he traverſes the Plaintiff's, that's enough. Form re- 
quires an Inducement to a Traverſe, but the latter is only mate- 
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rial for the Plaintiff to anſwer to; for nothing can be traverſed, 


but what is material. Now, why ſhould ic not have been a good 
Anſwer to their Declaration, to have ſaid that Car. 2. preſented 
by Lapſe, ab/que hoc, that Car. 1. died ſeized ? For by this the 
Seiſin or 42 of Car. 2. had been avoided; and there's 
nothing elſe material in the Declaration: For the Seiſin of Queen 
Elizabeth and Jac. 1. are not to the Purpoſe. And if anſwered 
by the Defendant, it muſt have been againſt him; there had been 
a good Title for the King without it: Then ſuppoſing it 
neceſſary to ſhew how it came out of Car. 1. the Attorney Ge- 
neral can only take Iſſue on the Traverſe of his dying ſeized; 
for that denies the whole Title that is material to be anſwered 
to: Now, whatſoever ſhews that the Plaintiff hath no Right to 
the Thing in Demand, is a good Plea, let who will have the true 


Right. The true Title upon this Declaration is, that Car. 1. pre- 
ſented, and thereby became ſeized, and died ſeized; and the de- 


nying him to die ſeized, is a Denial of this Title; for if K. Car. 2. 
did preſent by Lapſe, and K. Car. 1. did not die ſeized, tis with the 
Defendant. No Man is bound to anſwer that, which if he do, 
it will ſtill be againſte him; but if a Man makes ſuch an anſwer, 
as if true, the preſent Plaintiff hath no Title, tis enough: Then 
if it be true that no Right deſcended from Car. 1. to Car. 2. and 
that Car. 2. preſented only by Lapſe, what Right can his preſent 
Majeſty have? And all this is confeſſed by the Demurrer, if well 
pleaded. And tis no Objection to ſay, that the dying ſeized ought 
not to be traverſed, but only the Preſentation; for that is a Mi- 
ſtake. In caſe of Land tis good. And an Advowſon is an Inheri- 
tance deſcendible in like Manner, and Mr. Attorney thinks it a 
good Traverſe; for he all along in his Declaration alledges a 
dying ſeized from Queen Elizabeth downward: And there are ſe- 
veral Precedents thus, Winch's Ent. 661, 662, and Winch 912, 
686, 692, and Buckler and Symonds, Winch 911, 912, is of an Ad- 
vowſon in Groſs; and in the ſame Book 35, 59, are thus. A Man 
may die ſeized of an Advowſon, as well as of Land; and if he doth 
not die ſeized, it doth not deſcend, and the Seiſin in Groſs is not 
to be traverſed, as is 1 Auderſon 269, and Hob. 102. 

Then 'twas ſaid, that the true Reaſon and Nature of a material 
good Traverſe is well explained in Yaughar's firſt Caſe of Tuſton 
and Sir Rich. Temple, and 1 Saund. 21,22; and it is this, eſpecially 
in a Quare Impedit : If any Thing in the Count be travers'd, it muſt 
be ſuch Part, as if true, is inconſiſtent with the Defendant's Title; 
4 and 
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verſus Epiſcop Ceſir and N. Pierſe, Eſq 


and if falſe, or found againſt the Plaintiff, doth abſolutely de- 
ſtroy his Title: Nay, if the Traverſe leaves no Title in the Plain- 
tiff, then tis good, whatſoever comes of the Defendant's. Then 
the Difficulty is, If the King by his Prerogative may waive his 
own Title which is traverſed, and inſiſt upon the Deficiency of 


that which the Defendant alledges? And in the Caſe of the King 


and the Biſhop of Worceſter, and Jervis, in Vaughan 53. there | 


'tis ſaid, That the King ought to maintain his own, and not to 


queſtion the Defendant's: He cannot deſert that which he hath 


alledged for himſelf, and fall upon the Defendant's Title : And 
Reaſon warrants ſuch Rule: For, (tho' the King hath no Da- 


mages in a Quare Tmpedit, notwithſtanding his laying it ad damp- 


num, Hob. 23. yet) the Suit ſuppoſes an Hindrance and Damage 
to the King: And if the Right be not his, he hath no Cauſe to 
complain of the Defendant; tho another hath. Every Man 


is to recover by his own Strength, and not by the Weakneſs of 


the Defendant's Pretenſions: And if the Law be thus, then how 
can Mr. Attorney General take Advantage of this upon Demur- 
rer after Qyer * For, now upon Oper, tis, as they ſay, become 
Part of the Defendant's Plea, and conſequently it muſt be Part 
of the Inducement: And if ſo, he ought in that Caſe to have 
taken Iſſue upon the Traverſe, which denied his Maſter's Title. 
Wherefore, upon the whole Matter, it was prayed, That the 
Judgment ſhould be reverſed. 3 1. 


Þ 


On the other Side, 'twas argued for the King, That this Judg- Argument 


ment ought to ſtand, and as to the laſt Point, twas ſaid, That 
taking it for granted, the King could not traverſe any Point of 
the Defendant's Plea; yet certainly he might demur upon the 
whole, in caſe it were inſufficient ; That now Oyer was craved, 
and had, the Deed did become Part of the Defendant's Plea, and 
muſt be taken as ſuch ; That tho' there had been no need of a 
Profert, yet when tis e tis ſuch as he hath pleaded, and 
upon the whole, the Court is to judge, there being a Demurrer ; 
That as the Caſe ſtood, the King might take Advantage of both 
the Exceptions ; That the Declaration of it ſelf was good, and 
if the Plea be nought, the King ought to have Judgment for him; 
'That every Plea is to be taken moſt ſtrongly againſt the Party 
that pleads it; That here the Defendant had admitted K. Car. 1. 
well ſeized, that he ought to ſhew it out of. him, otherwiſe the 
Plea was ill; that every Traverſe muſt have an Inducement; 
'That if upon the whole Plea it did not appear that King Car. 1. 
parted with this Advowſon, tis naught ; that if by the Party's 
own ſhewing it was manifeſt to the Court, That the King con- 
tinued ſeized, and what he doth further ſhew, no ways contra- 
dicts it, he could not traverſe the Dying ſeized, and therefore a 
Demurrer was moſt. proper ; and conſequently, upon this De- 
murrer, they were let in to affirm, that nothing paſſed from the 
King by theſe Letters Patent of C. t. 
Then it was argued, That this Grant was void, becauſe it was 
to a Perſon then Eſq; that Tunc Armigero can have Reference 
| L1I only 
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only to the Time of the Letters Patent ; that a M 
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f an cannot be 
Anſwer to a Knight and an Eſq; at the ſame time; that Knight is Part of 
he Argu- his Name, and the Title of Eſq; is drowned in that of Knight; 
the Addition. that the old Books * thus. 7 H. 4. 7. 0 H. 6. 15. 21 E. 4. 72. 
2 Inſt. 594, 666, Hutt. 41. Bro. tit. Noſme, 33. 1 Cro. 372. 
HY 118 * if a Deed of Feoffment Dn, to a Man by a 
wrong Name, and Livery be thereupon had, 'tis good : But all 
the Books make a Difference between that Caſe, and where it is 
by Deed, where the Operation is altogether by Deed. Then was 
; cited the Earl of Pembroke's Caſe, in Littleton's Rep. 18 1. and in 
Fones 215, 223. the Court went upon the Reaſon, that the Ju- 

ry found him to be the ſame Perſon. Latch 161, There they 

would intend him an Eſq; at the Time of the Commiſſion, and 

a Knight at the Time of the Return: And it was for Neceſſity- 

ſake, to prevent the Avoiding of ſo many Trials, as had been up- 

on that Commiſſion. / | | 
Lord Eezwre's Caſe, 2 Cyo. 240. there 'twas held well enough, 

becauſe ſufficiently deſcribed : So in a Grant, if it cannot be in- 

tended otherwiſe than to the fame Perſon, there 'tis well enough ; 
but here they can never be the ſame. In caſe of an Earl or Bi- 

ſhop, there tis underſtood, who is meant by the Deſcription ; 

there can be but one of that Title: But here the Plea faith, 'That 
he was not a Knight at the Time. And Sir Thomas Ormond was 

attainted by the Name of Thomas Ormond, Eſq; and ill for that 
Reaſon, 2 Roll. Abr..43, 198. Dyer 150. 1 Leon. 159, 160. the 

higheſt and loweſt Dignity are univerſal, and the ſame in every 
Kingdom. 7 Rep. 16, 20 E. 4. 6. Can any Body ſay upon this 
Grant, That the King intended to paſs this Advowſon to a Man, 

that then was only an Eſq; ? Helden 68 2. the Addition of Eſq; is 
drowned and merged in that of Knight, and Selden was a very 
competent and good Judge of this Matter. Then twas ſaid, that 
the only way to ſalve this, which had not been urged for the 
Plaintiff, was, that he might be reputed a Knight, and a Name 
of Reputation will be ſufficient to take by. And to this it was an- 

ſwered, That he who is reputed a Kt. and is none, cannot take b 
that Name: And beſides, if he could, it ſhould have been ples - 

ed by a per Nomen. In caſe of a Baſtard, the Reputative Name 
muſt be ſhewn to make the Grant good. The Degree of Knight 
was formerly of Eſteem in the Law, as upon a Writ of Right, 
if the Miſe be joined; and if a Peer be Party ta any Iſſue at Law, 
triable by Jury, Cc. As to the Objection, that a Grant to. one 
by a Name of Dignity, which he really had not, vis. The El- 
deſt Son of a Duke, as a Marqueſs, and that a Grant to him by 
that Name is good: Twas anſwered, That there was a real Re- 
P he takes place after all real Marqueſſes as a Marqueſs 
y the Rules of Heraldry. There's a Ground for it, from the 


Precedency given him by the common Uſe; and Cuſtom of the 
Realm; and they are named ſo now-a-days in Deeds: But ancient- 
ly Conveyancers were more Cautious, and named them Eſquires 
commonly called Marqueſſes: And even now, careful Men call 


them 
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them Eldeſt Sons of ſuch Dukes, G. If a Reputation would 
have done it, the Pleading ſhould have been with a Cognit & 
Reputat per Nomen. It is the Name which intitles the Grantees 

to take, and otherwiſe they have no Pretence to claim by ſuch 

Letters Patent, no more than John or Thomas Theckſton. And 

if the Perſon hath any other Name of Reputation, that ought 

to be ſhewn ; wherefore it was hoped, That this was Cauſe e- 

nough to affirm the Judgment. 


Then it was argued, That this Grant was void as a Grant That the 


of an Advowſon appendant, when upon the Record it appear- Miſtake in 


ed to be an Advowſon in Groſs; that the Defendant had ad- =_ 
mitted it an Advowſon in Groſs in Queen Elizabeth ; that he 
hath not only admitted, but confeſs'd it in almoſt dire& Terms, 
by ſaying, Bene & Verum eſt, that Car. 1. became and was ſeiz- 
ed in manner as in the Declaration: This is a full Confeſſion, 
that the Queen was ſeized in Groſs. Twas ſaid to come to that 
King by Deſcent, and ſo there is no Room left for Preſumption or 
Intendment, that it was by any wrongful or other Seiſin. Then 
'twas urged, That nothing paſſed to the Earl of Warwick; be- 
cauſe not Appendant, but in Groſs. And for this was cited Moor 
45. Hob. 322, 323. and other Books : So that it doth not appear, 
that the King did intend to paſs this Advowſon ; for, in the Grant 
to the Earl of JVarwick, there's no Grant of it by any expreſs 
Name; which it is probable would have been, had the ſame been 
intended : Now, to ſuppoſe it Appendant, is to ſuppoſe againſt 
the Record, againſt both the Averment in the Count, and the 
Confeſſion in the Plea. "Tis in general Words, ana cum Advoca- 
tionibus, Cc. nor does it paſs by the Letters Patent of Car. 1. 
becauſe it did not paſs to the Earl, by thoſe of Queen Es. this 
Grant is uſhered in after all the Recitals, and thoſe ſuppoſe the 
Advowſon to have paſſed by the firſt 7-374; wherefore it muſt 
be upon Conſideration of what is before alledged. This is at 
leaſt an illative Word, and cannot begin an independent Subſtan- 
tive Clauſe of it ſelf: So is Ulterins, 2 Brow. 13 2. If this 
Granting Part ſhould be taken to be Subſtantive, and to have 
no Reference to what is precedent, all thoſe Recitals'would be 
vain and inſignificant; and the King might as well have begun 
with the Words of the Grant. The King's Grants are to be ta- 
ken according to his Intentions ; and thoſe are to be expounded 
by the Recitals. Then were quoted many Caſes, as 5 Rep. 93. 
Hob. 120, 203. Hutt. 7. 2 Rolls Abr. 189. 11 Rep. 93. and it was 
ſaid, That here are many falſe Recitals. Sir ill. Theckftor: claims, 
that muſt be intended a lawful Claim, whereas he could not law- 
fully challenge any Right to this Advowſon ; 'That the King pre- 
ſented Wilſon by lapſe; the King was deceived in thinking that 
this paſſed to the Earl; the Agreement between Dr. Wickham 
and Sir V. Theckſton, was only to deceive the King. Here's no 
Notice taken of the Advowſon's being in Groſs; the Quality and 
Nature of the Advowſon is totally concealed from the King; the 
Words notwithſtanding any Defect help only want of F ys 
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Here was 4 plain Artifice in the Matter. In Queen Elisabeths 


Grant, it was Advowſons in General, &c. but when Car. 1. is 
to confirm that Grant, 'tis of that Church by Name. All the in- 


termediate Recitals between that of the firſt Grant and the Words 
of 'this new Grant, are dependent on that firſt, The King's In- 


tention, That Thechſſon ſhould have it, is not abſolutely, but 


ſecund Tenorem & Intentionem of the former Patent; the King 
meant only to reſtore to him his old Right which he had by that 


Patent, notwithſtanding the Preſentations. 10 Rep. 1 10. All Facts 


Reply for 
the Plaintiff 


1n Error, 


recited in the King's Grant ſhall be intended to be of the Sug- 
geſtion of the Patentee. If there be ſeveral Conſiderations, and 
one falſe, and the King deceived thereby, it ſhall vitiate the 
Grant. 3 Leon. 249. VFoers Caſe cited in Legate's Caſe; tz. Tit. 
Grant, 58. 3 Leon. 119. If the Granting Words had ſtood alone, 
the Caſe had been more doubtful : But here they are all coupled. 


In all the King's Grants there muſt be ſome Conſiderations for his 


Favour : And Abundance of Caſes were quoted concerning the 
King's Grants, Miſrecitals, falfe Recitals, and Deceit, c. Then it 


was ſtrenuouſly infiſted upon, That the Recitals and the Granting 


Clauſe mult be conſidered and judged of together; that the con- 
trary Opinion, is to make the Granting Part to be without any 
Conſideration ; tis to have a Concluſion without Premiſſes, an 
gitur without a Cauſe; That eadem ſervitia can never be intended 
new ones; That ſecundum tenorem mult refer to the Appendant 
Advowſon, and therefore the Advowſon in Groſs here declared 
upon and pleaded to, can never paſs by this Grant; and upon 
e whole it was prayed, That the Judgment might be affirmed. 
It was replied, on Behalf of the Plaintiff in Error, That as to 
the Variance in the Title of Knight, no Anſwer had been given 
to the reaſonable Diſtinction between the Caſe of Grants and 
that of Writs and Indictments; That here was no Proof or Ap- 
pearance of a Diverſity of Perſons; That as to the Grant it 
ſelf, ſecund tenorem could mean only a Reference to the Inte- 
reſt or Eſtate granted by them; not to the Thing or the Nature 


of it; That ſuch Words ſigniſied only, as fully and largely; they 


Judgment 
reverſed, 


had no expreſs Relation to the Quality of the Advowſon, whe- 
ther in Groſs or Appendant ; That by ſuch Niceties, any or moſt 
Patents might be avoided ; That Grants of Honours as well as 
of Intereſts, if queſtioned, muſt be under the ſame Rule; and 
the Conſiderations, upon which they are grounded, may be ſub- 
jec to Inquiry, if true or falſe, Gc. That the Patent of it ſelf, 
without Reference to the Pleading, was good; that the Judgment 


deſired, was to condemn a Patent as void, becauſe another Patent 


_ recited in it was ſo, which perhaps was not fully recited ; and 


if it were, was not in Judgment before the Court ; and the Sub- 
ſtance of what was urged before, was in ſhort repeated ; and 
prayed, That the Judgment might be revers' d. And it was 


. accordingly revers d; and Mr. Pierſe (Scroop being dead) pre- 


ſented Francis Pemberton his Clerk, who was admitted. inſtituted 
and ivducted, Cc. Fe 4 5 n 
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Account. _ 


'ONEY charged in 
Equity to the Ac- 
count of the Perſon 
who had the Benefit 


of it, Page 17, 18 


Addition. 


Whether the Addition of Knight 
be neceſſary, in a Grant from 
the King, 2125 Ge. 


Adminiſtratton. 


The half Blood intitled equally 
to a Diſtribution with the 
whole Blood. 108, 110 


Agiſtment. See Tithe, 


Agreements. 


Agreements not always reliev- 
able in Equity, merely be- 
cauſe unreaſonable, 21, 22 


Appeal, 


I. Appeal for Coſts ill founded, 
if the Merits were againſt the 


Appellant, 16. 
2. Appeals are favoured by Law, 
525 54 


Alignments. Sce Eſtate 2. 


Arttoꝛney. 


1. Attorney pleads without Di- 

rection, the Remedy is againſt 

him, Page 16 
2. Warrants of Attorney are not 
filed for Defendants in Indict- 
ments, by the Practiſe of the 
King's Bench, 133 


AAoerage. 
In what Caſes an Average is to 


n 19, 20 
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=Barbadoes. Seo Plantations, 


I, HAT Laws of Force 

in Barbadoes, 31 

2. Barbadoes is not a Conqueſt, 

| | ibid, 
Bargains. 


Bargains or Agreements not al- 
ways relieved in Equity, mere- 
ly becauſe- unreaſonable, 21, 

m— 


Baron, See Peers and Peer. 
—— AW. 
A Baron may be by Writ, 5 


Baron and Feme. 
The Uſes upon a Fine of the 


Land of the Wife limited to 
M m m the 


be allowed upon partial Loſſes 
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the Heirs of the Husband, who 
dies before the Wife, how to 
enure, 


Beaſts of the Plough, See 
Tithe. 


enefices-- 


A Bendfice is not malle void by 


- a 'Sufpenſion, . 


Bill of Exceptions. 
1. The Nature and Uſe of a Bill 


56 


of Exceptions, and in what 4. Cuſtos Brevium, his. Office, 


Caſe the Court may refuſe to 
Seal it, 115, 116, 119, 120 
2. The Remedy for the Party, 
if the Judges refuſe to Seal 
the Bill of Exceptions, where 
they ought to Seal it, 1 1 
he 22 

T. Whether the Biſhop is a 
udge of the Learning of a 
reſentee to a Benefice, and 
may refuſe him for Inſuffici- 
ency, 88 to 104 
2. For what other Pefects, or 
Crimes he may refafe a Pre- 


ſentee, 91 
1. Penalties of Bonds relieved in 
"I CG 
2. A Marriage Brocage Bond re- 


lieved againſt in Equity, 
Bꝛocage. See Marriage 2. 
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I. EVISE to Charitable 


LY Uſes conſtrued liberally 
for the Charity, 22, 23, 24 


2. Where the Value of the Land 


deviſed exceeded the Chari- 

ties ſpecified, the Surplus was 

applied in Augmentation of 

the Charities ; upon what 

Words, ibid. 
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Page 104 to 107 
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3. Whether an Appeal lies fro 
the Delegates, Oc. Page 110 


- Way Clerk. 

1, Clerk of the Crown in the 
King's Bench, his Duty and 
Office, I13 

* Shiek Clerk. for enrolling, 

' Pleas in the King's Bench, his 

ee, 11 3 

3. Chief Clerk for enrolling 
Pleas in B. R. by whom to 
be appointed, 111 to 127 


and in whoſe Gift, 113 
5. Clerk of the Peace, the Of- 
fice, and Origine of it, 159 
6. Clerk of 4 waa by whom 
7. Office of Clerk of the Pads 
is during good Behaviout, and 
does not become void ory the 


76 
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Removal of the Cuſtos Rotu- 
lorum who appointed him, 
158, 159 and 164 


1 : Codfcrl. See WIE 4. 
 Cofleges, See Aiſikoꝛs. 


1. Colleges, the Power of Viſitors 
over them. 


2. The Nature of Colleges, 46 


Colonies, See Plantations, 
Commendam. 


The Nature and Inconvenience of 


Commendams, 172 


| Common Recovery. See Ma⸗ 


noz, Recovery, 


Condition. 

1. Where a Man is bound to 
take Notice of a Condition 
annexed to his Eſtate, 50 

2, Conditional Limitation upon 
a Marriage how conſtrued, 83 

to 87 


| Conſideration, See Bond 2, 
Conſtable 
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* Congable: and Marſbal. 


1. Court of Conſtable and Mar- 
ſnal, whether it can be held 
by the Marſhal alone, Page 


60, 65, 67 


2. The Subject Matter of their 
s 
3. Whether a Prohibition lies to 
their Court, 58 to 67 
4. The Power of their Court 
partly at Common Law, and 


. partly by Statute, 61 
Conftruction, See Interpꝛe⸗ 
__  fatfon, (Mill. 
Contingency. See Limita- | 
tions. 
Contribution. See Average. 
Contumacr. 


Contumacy a Cauſe to deprive 
the Head of a College, 43, 49 


Copphold. See Manoz. 


Coꝛpoꝛationgs. 
Corporations aggregate their 


Sorts, 45 


Coſts. 


Coſts are no Cauſe of Appeal 


where the Merits are againſt 


the Appellants, 16 


Council ok State. 


Whether a Council of State 
can legally Impriſon, 24 to 


35 


court ot Donour. See Con- 
ſtable and Marchal. 


Cuftos Bꝛevium. 


Cuſtos Brevium in the King's 
Bench, his Office, and in whoſe 
Gift, b 


n 


Cuſtos. Votulozum. 
1. The: Uſe and Otigine of the 
Off of Cuſtos: Rotulotunt, 
| Page 159 
2. He is to appoint the Clerk of 
the Drapes 11:2) gr. 


ct 


Damages. 

| HE RE Damages ares 
'Y or are not, nebeſſa 

to be found in Treſpaſs, 744 

"Sr 

2. Whether a Releaſe of Da- 

mages prevents Error, my” 


Debtoꝛ and Creditoz. 


Money charged in Equity to the 
Perſon who had the Benefit of 
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| Deed, Ty vl ine. 
Office of Premiſſes and Haben- 


du in a Deed, 204 


Devikſe. 
1. Deviſe to Charitable Uſes 
conſtrued beneficially for the 
Charity, 22, 23, 24 
2. Deviſe of New-River Shares 
to 4. not faying, and to his 
| Heirs, whether a Fee paſſes, 
or only an Eſtate for Life, 
| 207 to 217 
3. In conſtruing a Deviſe, the 
Nature of other Legacies or 
other Parts in the ſame Will, 
are conſiderable, 196, 209 


Dignitp. See Peers and 
Peerage. 


Feodary and Officiary Digni- 


ties, I 


1. 
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Diſtribution, 

The half Blood is intitled to a 
full Diſtributive Share of In- 
teſtates Eſtates, 108 to 110 


Donative. 
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1. Whether Dower may be de- 


How a Donative may be made | 
Preſentative, Page 181 


feated by a Term attending 
the Inheritance, 69 to 72 
2. What Dower is, at Common 
Law and in Equity, 7o, 71 
3- Whether a Statute prevents 
Dower, . :- ..: = + ll 
4. Whether a Mortgage prevents | 
Dower, a ada AR] 
5. Whether Dower in Equity of 
a Truſt Eſtate, * 72 
6. Dower lies not of the longeſt | 


Term for Years, ibid. 

_ Elegit, 

1.FX 7 HEN given by Sta- 
n ” 9 


2, Muſt be choſen by the Plain- 
tiff, — 
1. From what Courts, and to 
what Courts, Error lies, 33, 
2-10 eee 
2. Error to reverſe a Judgment 
for High Treaſon, for want 
of ipſo vivente in the Judg- 
ment, 127 to 137 
3. Error to omit againſt the 
Duty of Allegiance, in an In- 
dictment of High Treaſon, 
188 to 191 


Eſtate. 


1. Whether a Term for Years, 
limited to attend the Inheri- 
tance, ſhall, in Equity, ſtand 


in the way of Dower, 69 to 


2. Whether an Aſſignment of a 
Term to B. after the Death 


of A. for the Reſidue there- 


ibid. | 


| 


| TS _ ceptions. « 


Exchequer⸗Court. 
The Practiſe in the Exchequer- 
Court in Relation to the Pre- 
ference of an Outlawry to a 
Judgment not extended, Page 


72 to 75 
. Exciſe. 
Commiſſioners of Exciſe have 
a limited Juriſdiction, 54 


| Execution. 
1. There are Judges who mi- 
niſterially execute their own 
Judgments, 60 
2. Whether an Outlawry on 
Meſne Proceſs ſhall be pre- 
ferred to a Judgment not ex- 


tended, 72 to 75 
Crecutoꝛz. 
An Exccutorſhip may be limited, 
| | 52 
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Falſe Jmp2iſonment. 


| HETHER an Action 


V V lies for falſe Impriſon- 
ment in the Plantations in 4- 
merica, from 24 to 35 


Fine. 

1. Uſes of a Fine of the Lands 
of the Wife, to the Heirs of 
the Husband, who dies leav- 
ing the Wife, how to enure, 
104 to 107 

2. When no Uſe is declared, the 
Uſe of a Fine reſults, 106 
3. By what Deed or Deeds the 
Uſe of a Fine may be de- 


5. Where Averments of the Uſe 
of a Fine are allowable, or 


of, be good, 199 to 206 
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not, 144 
6. Where 


clared, 142 to 146 
4. Deed and Fine are but one 
| Conveyance, 143 
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6. Where the Uſe of a Fine a- 

riſes without Deed, Page 145 
Funerals, 

Whether a Right of Marſhal- 

ling Funerals'be properly cog- 

nizable before the Court of 

Honour, | 65, Ge. 


Dabendum, See Deed, 


Dalf:Blood. _ See Diſtribu⸗ 


tion. 
Heir. 
HETHER an Heir at 


Law ſhall be favoured 
againſt a Deviſe to a Charity, 


| 22, 23z 24 


Dereditaments, 


Hereditaments comprehends Ho- 
nours, 5 


High Treaſon, | See Trea- 
'\on, 


Yonours. See Peers and 


For Court of Honour, See Con⸗ 
ſtable and Marlhal. 


1. Hoſpitals, their Nature, 46 
2. Lay-Hoſpitals, how their 
Rights tried, $2 


Dugband and Wife. See 
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FD Indictment. 

| (ae: pris High Treaſon 
ought to charge, againſt 

the Duty of his Allegiance, 

or elſe the Omiſſion will be 

Error, Page 186 to 191 


Interpꝛetation. 
Words to be Interpreted by thoſe 
who are moſt converſant a- 
bout their Subject Matter, 


Ge. 197 
Ireland. 

1. Ireland dependant upon Eng- 

land, 33 and 78 to 83 


2. By whom the firſt Trading 
Cities in Jreland were built, 


| | 79 
3. Ireland compared to a Coun- 
ty Palatine, | ibid. 


4. Not to be ſaid a conquered 
FR AR 80 
5. May be called a Plantation 
or Colony, ibid. 


Judgment. 


1. Judgment at the Common 
Law to be given by the Houſe 
of Lords, on Reverſal of a 
Judgment on a Writ of Er- 
Tor, 56, 57 

2, Whether Outlawry on Meſne 

| Proceſs ſhall be preferred toa 


| Judgment not extended, 52 


to 75 
3. The Authority of former 


Judgments, of what Weight 
in legal Determinations, 100 


is juter al to order the Bowels 
to be burnt, while the Offender 
i yet living, 127 to 137 
5. The Judgment in High 'Trea- 
ſon is alſo to contain that his 


Baron and Feme. 


Non Juris⸗ 


4. Judgment in High Treaſon 


privy Members be cut off, 188 
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Jurisdiction, See Loꝛds. 
1. Juriſdiction of the Couneil 
of State in Barbadoes, Page 
85 24 to 35 
2. Limited Juriſdictions muſt be 
obſerved, or the Proceedings 
will be coram non Judice, 


50 
3. Juriſdiction of Pye-powder 


Court, hid. 
4. Juriſdiction when to be ſhewn 
in pleading, - x8 
5. Juriſdiction of the Court of 
Honour, what, 58 to 67 
6. Juriſdiction of the Houſe of 
Lords here upon Appeals and 
Error from Jreland, 78 to 83 
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Bing. 


I, HE King cannot alien 


his Crown, Io 
2, His Prerogative is Part of the 
Law, 


3. What Miſrecitals in his Grant 


TI -: 


ſhall hurt, or not, 212 to 


224 
4. The King may be deceived in 
his Grant, 


King's Bench. 


1. Error lies from the King's 


Bench either to the Exche- 
quer-Chamber, or to Parlia- 


ment, 56 
2. Office of Chief Clerk, for in- 


rolling Pleas there, in whoſe 


Grant, 111 to 127 
3. Clerk of the Crown in the 
King's Bench, his Office and 


Duty, | 113 
4. Cuſtos Brevium his ns 
| ibid. 


Knight, See Addition, 


224 
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Limitattens. See Condition, 
Marriage. 


1. HE THER the Uſes 
of a Fine of the Land 
of the Wife, limited to the 
Heirs of the Husband, who 
dies before the Wife, ſhall 
enure to his Heirs, Page 104 
to 107 

2, Contingent Limitations after 
a Fee, are allowable where 
there is no Danger of a Per- 


petuity, 137 to 140 


Lozds. Sce Peers and Peer⸗ 
age. | 

1. Houſe of Lords to give Judg- 

ment on Reverſal by Error, 

ſuch as the Court below 

ought to have given, 56, 


| 57 
2. Their Juriſdiction over Ve- 
land, 33, 78 to 83 


4. HET HER Equit 

| W will compel the er. 
to hold Plea to reverſe a Re- 
covery, f 67 to 69 

2. The Method is by Petition, 
in Nature of a Writ of falſe 
Judgment. 67 


Marriage Agreement. 

1. A Marriage Agreement very 
Advantageous to the Wife, 
not relieved in Equity, there 
being no Impolition, Gc. 21, 

22 

2. A Marriage Brocage Bond 

relieved againſt in Equity, 76 
to 78 

3. Conſtruction of a Conditional 

Limitation upon a Marriage, 
23z3 to 87 


Manoz, 


Merchant, 
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Merchant. See Trade, 
| Mitrecital. See Bing, Se. 3. 


Moꝛtgage. 
What is the Intereſt of the Mort- 
gagee, | Page 71 


4 a 
@—_ 


Non Compos Mentis. 


1. HET HE R the Acts 


VY of a Perſon Non Com- 
pos Mentis be all void, or 
voidable, 150 to 154 

2. No Man can ſtultify himſelf, 
and why, 151, 152 


: Motice. 


Where a Man is bound to take 
Notice of a Condition annex- 


ed to his Eſtate, 50 


— 


Obligation. See Bond, 


Occupancy. 


Oh a good Title to 
an uninhabited Country. 


Whether Ordination be a ſuffici- 
ent Proof of Learning, 90 


Outlawzy. 


1. Whether Outlawry on Meſne 
Proceſs ſhall be preferred to 
a Judgment not extended, 


| 72 to 75 
2. What Forfeiture, Oc. it in- 


duces 15 "FS 


Parliament. See Lozds. 


Peers and Peerage. 
1. HETHER a Peer- 
age can be ſurrendred, 


| 


| 


barred by Fine, or forfeited, 
Page 1, 3, 6, 10, 11 

2, Peerage is a Perſonal Digni- 
ty annexed to the Blood, 


l 
3. Peerage if within the Statute 


de Donis, 15 5 
4. The Publick intereſted in the 
Peers, and why, 2, 10 


5. Peerage not governed by the 
Ordinary Rules concerning In- 


heritances, 2,9 
6. Baron or no Baron, how tri- 
able, 35 4, 9, 10 


7, Peerage muſt be limited ac- 


cording to the Rules of Law, 


8. Peerage is conferrd by the 


King only, 8 
9. When an Honour firſt entail- 
ed by Patent, 9 
Penalty. 
Penalties of Bonds received in 
hh, 16 
Perpetuity to be avoided, 138 
Plantations. 


1. What Laws in Force in the 
Plantations in America, 24 to 


| 35 


| 2, Whether an Action lies here 


for falſe Impriſonment there, 
| from 24 to 35 


Pleading. 


1. Where the Juriſdiction muſt 
be ſhewn in Pleading, 51 


2. Pleading in a Cuare Impedit, 


88 to 104 

3. Nicety of Pleading the Judg- 
ments of Courts, not ſo great 
as formerly, _ 94 
4. Difference between pleading 
a Negative and an Affirma- 
tive, 97 
5. Reaſon for Certainty in plead- 


ing, | og 104 
Pꝛece⸗ 


N 


3 


Pꝛecedents. 
What Weight Precedents are to 
have, Page 100 


Pꝛemiſles. See Deed. 


P2erogative. 
1, The King's Prerogative is a 
Part of the Law, and why, 
75 
2. What Prerogative the King 
has in preſenting to a Church, 
from whence he promoted the 
laſt Incumbent, 164 to 185 
3. Whether the Prerogative- (in 
Sec. 2.) be ſatisfied by grant- 
ing the Church in Commen- 
dam for more than fix Months, 
170, 183, 184 
4, Whether the Prerogative in 
Se. 2. be an antient Preroga- 
tive, CLE. 167, 183 
5. Where the Prerogative ſhall 
not prevail againſt an Act of 
Parliament, 180 
6. The Reaſon of the Preroga- 
tive, (above Sect. 2.) 182 


P2eſentation and Pꝛeſentee. 
See Muare Impedit. 

1, What the Sufficiency of Pre- 

ſcntees required by the Canons, 

102 

2, For the King's Prerogative, 


See Pꝛerogative, Sect. 3, 4 | 


P2incipal and Incident. 


The Trial of the Incident fol- 


lows the Trial of the Princi— 


pal Matter, RE © 
Pꝛohibitions. 

1. The Reaſon of Prohibitions 

in general, . 63 


2. Whether a Prohibition lies to 
the Court of Honour, 58 to 67 


Pye-powder-Court. See Ju- 
risdiction 3. 
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Quare Impedit. 


f OW the Sufficiency of 
the Learning of a Preſen- 
tee to a Benefice, is to be tried, 
Page 88 to 104 

2. What are ſufficient legal Ex- 
_ ceptions to a Preſentee, 91 
3. The Nature of a material 


good Traverſe in a Oyare Im- 


220 


pedit, 


Recovery, 
I, 3 Recovery in a 


Manor, if Reverſible in a 
Manor, and in what Caſes, 


; 67 to 69 
2, Recoveries rather notional 
than real, "OG 


Revocation, Sec Will 2, 5. 


Sewers. 


H E Nature of the Autho- 
rity of Commiſſioners of 


Sewers, 30 
Sheriff, 
The Sheriff's Torn when to be 
held, | 50 
Slander, 


1. Slander of a Juſtice of Peace, 
by ſaying he is diſaffected to 
the Government, not Action- 
able, 12 to 15 

2. Rules concerning Scandalous 
Words, 14, 15 

3. An Action on the Caſe for 
Slander will not lie in a Pic- 
powder Court, 3 


Statutes. 
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_ Statutes, 
1. Where a 8 Statute 
may repeal a former by Im- 
plication, "Fay 195 
2. Where the King may be bound 
by a Statute, tho' not named 
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A in it, 174 
 Surpluſage, 
Surpluſage in a Declaration is 
not to vitiate, on þ oc 
/ © Surrender. 
Surrender of a Peerage not al- 
lowable, 10, 11 
Sulpenſion. 


Suſpenſion from an Office or Be- 
nefice, what it is, and whether 
it makes a Vacancy, 56 
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Term foz Years, Sce Eſtate. 


Tithe. 


I THE is due for Herbage 
for Cattle fatted for Sale, 
which had formerly been Beaſts 
of the Plough, 192, 193 


Trade, 


Whether Average muſt be allow- 
ed in all Caſes of partial 
Loſſes at Sea, 18, 19, 20 


Traverſe, 


'The Nature of a material good 
Traverſe, 220 


Treaſon. 


1. In High Treaſon, the Offen- 
der is, inter al, to be adjudg- 
ed to have his Bowels burnt, he 
yet living, I27, 137 

2. The very Eſſence of High 
Treaſon is, that 'tis againſt the 
Duty of Allegiance, 189 
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1. Of Pecrage. See Peerage: 
2, Trial of Incidents follows 
the Trial of the Principal, 
Page 52 


« — 


Alacancr. 
HET HER an Office 


| or Benefice be made void 
by a Suſpenſion, 56 


UGariance. 


Variance between the Writ and 
the Declaration, where fa- 
tal, ox not, 71 


Uiſcount, See Peers and 
Peerage. 
Viſcounts how created, 5 


Uiſitoꝛs. 

1. The Power of Viſitors of 
Colleges, 35 to 57 
2. The Judgments or Sentences 
of Viſitors not examinable in 
Meſtmi uſter-Hall, 44, 45 
3. Where the Founder doth not 
appoint a Viſitor, the Founder 
and his Heirs are Viſitors, 45 
4. 'The Power of Viſitors two- 
fold; to viſit ex officio, and 
hear and redreſs Complaints, 
5. Viſitation obſtructed by the 
Contumacy of the Viſited, not 
to be deemed a Viſitation, 43 
6. The Preſumption is in Fa- 
vour of Judicial Proceedings, 


48 


Uoid. See Uacancy. 
Whether the Acts of a Perſon 


Non Compos Mentis be void, 
or only voidable, 151 
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1. Uſes of a Fine to the Heirs 
of the Husband (of the Land 
of the Wife), he dies before 
her, how to enure, Page 104 

| to 107 | 

2, Springing contingent Uſes 
What, 5 107 

3. By what Deed or Deeds the 

Uſe of a Fine may ariſe, 141 


to 146 
4. Where the Uſe of a Fine may 
ariſe without Deed, 145 
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Mill. See Debiſe. 


1. HETHER a Will 


can be revoked by a 


ſubſequent Will, the Con- 
tents whereof are not known, 

5 Page 146 to 149 
2. Subſequent Will revokes a 
former, 147 
3. Military Wills in the Civil 
Law, ibid. 
4. Difference between Wills and 
Codicils, 148 
5. Where a Teſtator, after ma- 
king his Will of Lands by a 
Deed alters his Eſtate, it is a 
Revocation pro tanto, 156, 

. 157 

6. Will in a Foreign Language, 
how to come at the true Coñ- 
ſtruction of it, 194 to 198 


7. In conſtruing a Will, the 


Nature of the other Lega- 
cies, contained in it, is con- 
ſiderable, 196, 209 


